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IN THE SUPREME COURT OF STATE OF IDAHO
RANDY L. MCKINNEY,

)

)
Petitioner/ Appellate,

-vsSTA TE OF IDAHO,
Respondent,

)
)

SUPREME COURT# 42964-2015

)
)
)
)

CLERK'S RECORD ON
APPEAL

******************************************************************
Appeal from the District Court of the Seventh Judicial District
of the State ofldaho, in and for the County of Butte.
Honorable Alan C. Stephens, District Judge, presiding.

******************************************************************
Counsel for Appellant:

Idaho State Appellate Public Defender, Sarah B. Thomas,
3050 N. Lake Harbor, STE 100, Boise, Idaho 83703

Counsel for Respondent:

Office of the Idaho Attorney General, Lawrence G.
Wasden, P.O. Box 83720 Boise, Idaho 83720-0101

***********************************************************************
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Randy L. McKinney, #18329
r.s.c.r., unit
Post Office Box 14
Boise, Idaho
83707
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6
7
8

IN THE SEVENTH JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF BUTTE
STATE OF IDAHO

9
10

11

Randy L. McKinney,

)

Petitioq.er)
13

:

)

)

14
15

)
)
)
)
)

VS:

16

NO.
Petition For Post
Conviction Relief

---·1

)

17
18

State of Idaho,

)
)
)

Respondent)
19

-~--------~----- .. -- .. - -

20

Comes now, Randy L. McKinney, the Petitioner in the case al

21

bar, who submits to this court this Petition for Post conviction

22

relief.

23

THE PETITIONER ALLEGES AS FOLLOWS:

24
25

A).

That he is confined at the Idaho State Correctional

Institution.
-1-
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I

1
2

3
4

B).

The judgment and sentence in this case was imposed by

the Seventh Judicial otstrict court, in and f~r Butte county.
C).

The case number under which I was convicted is as follow~

CR-1981-38.

5
6

-

The offenses fo~ which I was convicted and sentenced
are as follows:

7

a).Premeditated Murder;

8

b) Felony Murder;

9

c) Conspiracy to commit Murder;

1o

d). Robpery;

11

e) Conspiracy to commit Robbery.

12

D).

The date upon which the sentences were imposed is,

13

The terms of the sentences imposed were as follows:

14
15

a).

Premeditated Murder, Death;

16

b).

Felony Murder, Death;

17

c).

Conspiracy to commit Murder, Thirty years;

18

d).

Robbery, Fixed life;

19

e) •

Conspiracy to commit Robbery, Thirty years,

I

20

(There was also a consecutive term for the use of a firearm c1ur.i.n1

21

the commission of the above offense. This was a 15 year term).

22
23
24
25

E).

The Petitioner entered a plea of not guilty and then

proceeded to a Jury Trial.
F).

The Petitioner did appeal from the Judgment and the

.

I

Sentence imposed. The Petitioner has filed several different type~

-2-

000007

1

of appellate actions, but the only one which is relevant to the

2

instant case is the case from the Idaho- State. Supreme Court wliicli

3

was listed under case number 38527-2011, and for which the

4

Remittitur was issuea·;n January 28th, 2013.

5
6

The following are the grounds that I believe clearly

G).

entitle me to Post Conviction Relief.

7

I) .

robbery, conspiracy to commit Robbery, ,conspiracy
to commit. murder are illegal because they violate
constitutional and statutory prohibitions against
double jeopardy, and multiple punishments for the
same actions?

8

9

'

10

II).

Whether or not upon re-sentencing, and pursuant to
the binding plea agreement, the Petitioner was
sentenced for "premeditated Murder", or was the
Petitioner sentenced for "First Degree Murder"
(Felony.Murder), and to continue to refer to the
sentence and conviction as Premeditated Murder is
not correct and violates Due Process?

III).

Whether or not the sentence imposedL (Whether or
not agreed upon by all parties), is i..J.legal, as
there was no provision in the laws, at the time of
the commission of the offenses, for the Court to
impose a "Fixed life" sentence. (The Court lacked
subject matter jurisdiction to impose such a term)

11

12
13

14

15

16
17
18

Whether or not the Petitioner has been denied l1is
right to the effective assistance of counsel?

IV).

19

20
21
22

H).

The Petitioner has previously filed the following

Petitions/Appeals in the listed Courts:
a).

state v. McKinney, 107 Idaho 180, 687 P.2d 570,
(1984), Direct Appeal from Conviction;

b).

McKinney v. State, 115 Idaho 1125, 772 P.2d 1219,
(1989); Appeal from denial of Post Conviction
Petition.

23
24
25

Whether or not the convictions for felony murder,

-3-
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-

-1

c}.

McKinney v. state, 133 Idaho 695, 992 P.2d 144,
(1999); Appeal from denial of Successive Post
Conviction Petition.

d}.

McKinney v. state, 143 Idaho 590, 150 P.3d 283,
(2006), Appeal from second successive Post
Convic£lon Petition.

e).

McKinney V.· Fisher, 2009 WL 3151106, *5, (D. Idaho
(2009), Federal Habeas Corpus Petition, which was
granted in part, and lead to the.Petitioner being
resentenced.

f).

State V. McKinney, Number 38527, as was filed in
the Idaho_ state Supreme Court. This: was· from an
appeal on the denial of a Criminal Court Rule 35
Motion to correct an illegal sentence. The Rule
35 Motion was timely filed after re-sentencing,
and the' above cited appeal was denied on January
3rd, 2013, wherefore this Post Conviction Petition!
is timely filed.

2

3
4
5

6

7
8
9

10
11

12

I).

I am alleging that my Counsel failed to adequate

13

represent me during se~eral.different stages of these proceedings/

14

which are listed herein:

15
16

17
1 8"

aa). Counsel, during the plea negotiations. which lead
to the binding plea, and the re-sentencing in this
case, informed me that I would be re-sentenced to
first degree murder, (Felony Murder), NOT
premeditated murder;
·

bb).

19

20
21

·

cc).

22
23

Counsel ~urin9 the re-sentencing
f,or not · arguing
that all of
should have been mt!rged into the
conviction, and therefore I have
mutiple punishments for the.same

was ineffective
the convictions
"Felony Murder"
been given
actions;

counsel for the Petitioner failed to recognize
that at the time of the commission of the offense~
Idaho Law provided for the sentence(s) of Death, '
or life in-prisonment for the crime of first
degree murder. (There was no sentence possible
for a "fixed Life Term", and as such counsel was
ineffective for allowing me to
sentenced at
the time I was re-sentenced, to a term that the
Court lacked statutory authority to impose.
f

be

24
25

dd).

Counsel failed to consult Petitioner about appeal.

-4-

000009

1

J).

The Petitioner is seeking leave to proceed In Forma

2

Pauperis. That Motion and request is attached. heretofore, and is

3

properly before this Court.

4

K).

The Petitioner is also seeking leave to have Counsel

5

Appointed to represent him during this process. The Petitioner

6

has also enclosed hereto£ore the Motion for such a request.

7

RELIEF REQUESTED
8

9

For the reasons as given herein, the Petitioner does request
I

10

that this Court order that the terms of the plea agreement which

11

was entered into upon re-sentencing only allows the Petitioner to

12

be sentenced for a Conviction of First Deqree Murder,

13

Murder), and NOT First'Degree Premeditated Murder, there being

14

mention of the word PREMEDITATED within the plea agreement.

15

(Felony

Furthermore, for the reasons as given in this Petition, it

16

is clear that all of th~ underlying crimes should have been

17

merged with the crime of Felony Murder, and this Court should

18

Order as such.

19

Finally, it is clear that at the time of the commission of

20

the offense, Idaho Law did not provide for a "Fixed Life 11 term,

21

and based upon this the Petitioner does request that he be

22

re-sentenced to a term of LIFE, and that he be granted credit

23

time served herein.

24
25

for1

The Petitioner would ask this Court to allow the record of.
this case to incorporate the records on file in the Idaho state

-5-
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I

I

1

Supreme Court in case n~~ber 38527.

2

3

1¥18& ,t:(. ){rJ/3
Dated

4
5

6

STATE OF IDAHO )

7

COUNTY OF ADA

8

I, Randy L. McKinney, being duly sworn an placed ~pon my
oath, depose and state that I have subscribed to the foregoing
Petition; That I know the contents thereof; and that the matters
and allegations therein set forth are true and correct to the
best of my belief and knowledge.

9

10

)

ss:

)

11
12
13

SUBSCRIBED·AND SWORN to before me this
14

tl

day of

, 2013.
15

the

16

at,
17

on,
1 8"

19
20
21

22

23
24
25

-6-
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CERTIFICATE OF SERVICE
Comes now, Randy L. McKinney, the Petitioner herein, who CertifieE
that he served a true and correct copy of the aforegoing upon the
parties entitled to such service by depositing a true and correct
copy of the enclosed document in the united states Mail, first class
postage pre-paid and addressed as follows:
Clerk of the court
Seventh Judicial District Court
Butte County Courthouse
Post Office Box 736
Arco, Idaho
83123

Butte County Prosecutor
Butte County Court.house
Post Office Box 736
Arco, Idaho
83213

t!IN<.CJ:J ,2,'6. :J, 0/3

'oated
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;'.:

Randy L. Mckinney, #18329
1.S.C.I., Unit 10
Post Office Box 14
Boise, Idaho
83707

-:_·,,)

IN THE SEVENTH JUDICIAL DISTRICT COURT
IN AND FOR THE COUNTY OF BUTTE
STATE OF IDAHO

Randy L. McKinney,
Petitioner,

VS:

)
)
)
)
)
)
)
)
)
)

NO.

C>J - ,Z..O \ ~ -3

8

Memorandum of Law in
Support of Petition for
Post Conviction Relief

\.

)
)
)
)

)

State of Idaho,
Respondent,

)
)

Comes now, Randy L. McKinney, the Petitioner herein, who submits to this Court this
Memorandum of Law in support of the Petition for Post Conviction Relief filed here in.
The issue as to whether or not the Petitioner has been subjected to a
Violation of the Double Jeopardy Clause of the United States, and the State of Idaho's Constitution, was submitted to this Court previously, and this Court and the Idaho State Supreme
Court, held that it could not be brought before the Court for

000013

be brought before the Court for review within the context of a Rule
35 Motion.
The Idaho state Supreme Court affirmed this holding, and did not rule upon the merits of the
argument, instead holding that the issue could not be decided in a Rule 35 format, and therein
affirmed the district court's denial of the Rule 35 Motion.

The Illegality Of Mr. McKinney's Sentences Did Not Become Clear Until The
November 18. 20q9 Sentencing Hearing For First Degree Murder.

Mr. McKinney's challenges to the legality of his sentences arise from both doublejeopardy/merger violations, as well as violations of Section 18-301. While a person can be
charged with greater and lesser included offenses, and can be found guilty of offenses
arising from the same act, a person cannot be convicted of a greater and lesser offense, and
cannot be punished for the same act in different ways under Section 18-301. See State v.
Pizzuto, 119 Idaho 742, 758 (1991); Sivak v. State, 112 Idaho 197, 211-13 (1986). Thus, the

illegality of sentences or punishments for offenses arising from the same act, or for greater
and lesser offenses, does not become clear until sentencing is complete.
It was not until the district court imposed a fixed life sentence upon Mr. McKinney for a
single count of first degree murder that his conviction and sentence for robbery became
illegal. If the parties and the court had agreed to vacate Mr. McKinney's first degree felony
murder in the perpetration of a robbery conviction, but otherwise maintain his first degree
murder conviction on the basis of premeditated, willful and deliberate murder, robbery would
not be a lesser included offense of premeditated murder, and Mr. McKinney's sentences for
first degree murder and robbery would not merge.
2

C00014

The State had numerous opportunities to avoid this problem, but chose not to. For example, when
charging Mr. McKinney with first degree murder in the criminal information, the State could have limited
the basis for the murder charge solely to premeditated, willful, deliberate murder, rather than including
the alternative of felony murder. Or, when drafting the sentencing agreement, the State could have
sought a stipulation from Mr. McKinney and his counsel to vacate felony-murder in the perpetration of a
robbery as a basis for Mr. McKinney's first degree murder conviction, thereby limiting Mr. McKinney's
first degree murder conviction to a premeditated, deliberate and willful killing. The State simply failed to
do so, even though it drafted the Rule 11 sentencing agreement and such a stipulation would have
been permissible. (R.38527, pp.11-10.)

Similarly, it was not until Mr. McKinney was sentenced for first degree willful,
premeditated, deliberate murder and felony-murder in the perpetration of a robbery, that his
punishment for conspiracy to commit first-degree murder became illegal. (38527 Tr., p.3,
L.25 -pA, LA.) If Mr. McKinney had not been resentenced for first-degree murder, then both
his merger and Section 18-301 claims relating to first degree murder and conspiracy to
commit first degree murder, would never have come to fruition; the imposition of multiple
punishments for a single act which results in more than one conviction, or the possibility
thereof, is what triggers application of Section 18-301. Thus, Section 18-301 claims simply
do not arise until sentencing.

Finally, given the State's knowledge of Mr. McKinney's double-jeopardy and Section 18301 concerns about his convictions and sentences, which Mr. 'McKinney made no attempt to
hide, it should come as no surprise Mr. McKinney maintains these
3

C00015

problems persist even after the sentencing on November 18, 2009. (Answering Br., p.20.)
The illegality of his sentences is not something Mr. McKinney agreed to in the Rule 11
agreement. (38527 R., pp.11-6; 38527 Tr., passim.) While the State seeks to present the
agreement as inuring only to Mr. McKinney's benefit by removing the risk of the penalty of
death, that is simply not the case. Under the agreement, the State was relieved of its burden
of proving beyond a reasonable doubt, thirty years after the crime, Mr. McKinney killed Mr.
Bishop in the perpetration of a robbery, and that he acted with the specific intent to take Mr.
Bishop's life. In addition, the agreement relieved the State of its burden of persuading a jury
that despite decades of good behavior and mountains of mitigating evidence stemming from
Mr. McKinney's history and background, the death penalty would be just. 2 Thus, both parties
benefited from the agreement, and the illegality of Mr. McKinney's sentences did not become
clear until sentencing was complete.

Mr. McKinney's Robbery Conviction Is A Lesser-Included Offense Of First-Degree Felony
Murder And The Two Must Merge

Mr. McKinney was charged with and convicted of first degree murder based on two
alternative means: the willful, deliberate and premeditated murder of Mr. Bishop, and killing
Mr. Bishop in the perpetration of a robbery; he was also charged with and convicted of
robbery for the same offense underlying his felony-murder conviction. (See R.14551, pp.727 4, 124-26.)

2 The

agreement also relieved the State, and the County, of the financial burden of paying for
a capital resentencing before a sequestered jury, in a case predating the capital crimes
defense fund. See I.C. 19-2126 (custody of jury during trial); I.C. § 19863A (capital crimes
defense fund authorized in 1998).
4
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It is without question that one cannot be twice put in jeopardy for the same
offense. U.S. CONST. amends V, XIV. This prohibition means "a defendant may not be
convicted of both a greater and lesser included offense." Sivak, 112 Idaho at 211 (quoting
State v. Thompson, 101 Idaho 430, 433 (1980». Whether the prohibition against double-

jeopardy prevents Mr. McKinney from being punished for both felony-murder in the
perpetration of a robbery, and robbery, depends on whether robbery is a lesser included
offense of felony-murder in his case. If all of the elements needed to support Mr. McKinney's
conviction for robbery are included in the elements needed to support Mr. McKinney's
conviction for felony-murder, then the robbery is a lesser included offense of felony murder.
Id.

Idaho employs the indictment or pleading theory to determine whether an offense
constitutes a lesser included offense. Id. According to the pleading theory, if the offense
alleged in the information is a means or element of the commission of the higher offense, the
offense is a lesser included offense and must merge with the greater offense. Id. The Idaho
Supreme Court has held where a defendant's acts committing a robbery create liability under
the felony-murder statute, the robbery conviction is a lesser included offense of the felony
murder and the two offenses must merge. Id. at 208; Pizzuto, 119 Idaho at 756-58. Where a
defendant has already been convicted and sentenced for the greater and lesser offenses, the
district court must vacate the sentence for the lesser offense. Id.

With respect to first degree felony-murder, Mr. McKinney was charged by criminal
information, Count I, as follows:
th

That the defendant, RANDY LYNN MC KINNEY, on or about the 8 day
of April, 1981, at a place located approximately 5 miles north of Arco,
5
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Idaho, and 1 mile east of Highway 93 on a county road in the County of Butte,
State of Idaho, then and there being did then and there ... at a time when the
said defendant was in the perpetration of, or attempting to perpetrate robbery,
kill and murder one Robert M. Bishop, Jr., of Blackfoot, Idaho, a human being,
by shooting said Robert M. Bishop, Jr., in the head with a revolver type
handgun and thereby mortally wounding the said Robert M. Bishop, Jr., from
which he died on the 8" day of April, 1981, in violation of Sections 18-4001 and
18-4003(a) and (d) of Idaho Code.

(R.14551, p.72.) Mr. McKinney's jury was similarly instructed:
In this case, to warrant a verdict of guilty under Count I of the crime of First
Degree Murder by perpetrating, or attempting to perpetrate, Robbery, you
must find from the evidence, beyond a reasonable doubt, that:
1. The defendant, Randy Lynn McKinney;
2. In Butte County, Idaho, on or about April 8, 1981;
3. In the perpetration of, or attempt to perpetrate Robbery, intentionally
or accidentally shot and wounded with a firearm, and by such
wounding, directly caused the death of Robert M. Bishop, Jr.
These are the essential elements or material allegations of such
crime charged in Count I, and the State of Idaho is required to prove each of
these elements beyond a reasonable doubt.

(14551 Tr., p.1603, L.22 -p.1604, L.11; R.14551, JI 27.) With respect to the robbery,
Mr. McKinney was charged by criminal information, Count IV, as follows:
th

That the said defendant, RANDY LYNN Me KINNEY, on Of about the 8 day of
April, 1981, in the County of Butte, State of Idaho, did feloniously and by
means of force or fear, take from the possession, from the person, or from the
immediate presence of Robert M. Bishop, Jr., certain personal property, to-wit:
a wallet containing money and credit cards, and a jacket belonging to Robert
M. Bishop, Jr., and also a 1979 Ford Mustang automobile, the property of
Great Western Financial Corporation d/b/a/ New America Real Estate, all of
which was accomplished against the will of said Robert M. Bishop, Jr., in that
the said defendant threatened to shoot and shot Robert M. Bishop, Jr., with a
handgun. I.C. 8-6501.
(R.14551, p.73.) Mr. McKinney's jury was similarly instructed:

6
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In this case, to warrant a verdict of guilty of the crime of Robbery, Count Ill,
you must find from the evidence, beyond a reasonable doubt, that
1. On or about April 8, 1981, in Butte County, Idaho;
2. Robert M. Bishop Jr. had possession of certain personal property, towit: a wallet, containing credit cards, or a jacket, or a 1979 Ford Mustang
automobile;
3. Randy Lynn McKinney took some of said property from the person, or
immediate presence, of Robert M. Bishop Jr., and against his will;
4. Randy Lynn McKinney accomplished the taking by force or fear and
with the intent permanently to deprive Robert M. Bishop Jr. of the property.
These are the essential elements or material allegations of the crime charged
in Count 111, and the State of Idaho is required to prove each of these elements
beyond a reasonable doubt.

(14551 Tr., p.1607, Ls.1-18; R.14551, Jl31.)
Mr. McKinney's jury found him guilty of both first degree felony murder in the
perpetration of a robbery, and robbery, as charged in Counts I and IV of the criminal
informatiom (R.14551, pp.72-74, 124, 126.) Mr. McKinney's jury was also instructed
and found him guilty of the willful, deliberate and premeditated murder of Mr. Bishop.
(Tr. 14551, p.1602, L.1 -p.1603, L.20; R.14551, p.123; R.14551, Jl26.)
The criminal information, jury instructions and jury verdicts all reflect
Mr. McKinney's acts in the commission of the robbery created liability under the robbery

3 The offenses charged in the information do not align with the jury verdicts numerically
because the information was premised on Mr. McKinney and Dovey Small, his codefendant,
being tried together in a single trial. Ms. Small moved to sever her case from Mr. McKinney's
case for trial, while Mr. McKinney moved for a change of venue. The change of venue motion
was granted. As a result, Ms. Small's case remained in Butte County, while Mr. McKinney's
case was transferred to Bonneville County, resulting in a de facto grant of Ms. Small's motion
to sever her trial from Mr. McKinney's trial. (R.14551, pp.93-96.) As a result, Count II of the
criminal information which charged Dovey Small with aiding and abetting Mr. McKinney in
the murder of Mr. Bishop, as well as Count V of the criminal information charging Ms. Small
with aiding and abetting the robbery of Mr. Bishop, became inapplicable to Mr. McKinney,
once he and Ms. Small were ordered to be tried in separate counties by separate juries.
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statute, and was the underlying felony constituting the felony-murder charge in Count I. See
also State v. McKinney, 107 Idaho 180, 182 (1984) (Idaho Supreme Court's lengthy

recitation of the facts and circumstances surrounding the offenses "due to the allegations of
error and the imposition of the death sentence."). The State concedes "that, should this Court
address the merits of this claim without the underlying record, robbery merges with
McKinney's conviction for felony-murder." (Answering Br., p.22 n.8.) Thus, Mr. McKinney's
robbery conviction and sentence must be vacated and dismissed on remand."

On The Face Of The Record. Mr. McKinney Cannot Be Punished For Both
Conspiracy To Commit Murder And Murder Under Section 18-301 As Everything Mr.
McKinney Did To Conspire To Kill Mr. Bishop He Did To Kill Mr. Bishop

At the time of Mr. McKinney's offenses, Idaho law precluded him from being punished
multiple times for the same acts, and thus prevented the court from sentencing him for both
murder and conspiracy to commit murder. Section 18-301 provided "an act or omission which
is made punishable in different ways by different provisions of this code may be punished
under either of such provisions, but in no case can it be punished under more than one; an
acquittal or conviction and sentence under either one bars a prosecution for the same act or
omission under any other." (Repealed 1995.) While premised on double-jeopardy principles,
this provision provided even greater protection than the United States and Idaho
Constitutions by precluding multiple
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punishments for the same act, not just the same crime. State v. Horn, 101 Idaho 192,
197 (1980); State v. Sterley, 112 Idaho 1097, 1099 (1987) (if a defendant is charged
with two or more crimes arising from the "same act or transaction ... , I.C. § 18-301
provides broader protection against double jeopardy than the State or Federal
Constitution, and it bars punishment for more than one of the crimes charged.").

Whether Section 18-301 applied to a given case depended on whether the Court found a
defendant's acts to be divisible into separate events, a standard that became known as the
"temporal test." Sterley, 112 Idaho at 1099-1100. Under the temporal test, if a defendant's
acts in committing one offense were the same acts necessary for the commission of another
charged offense, a defendant could only be convicted and sentenced for one of the crimes
but not both. Id. at 1100-01. In applying the temporal test, the appellate courts would
specifically look "for separate acts before allowing conviction of two crimes arising out of the
same incident." Id. at 1101.
Idaho appellate courts had the opportunity to consider Section 18-301 in the context of
multiple punishments for conspiracy to commit a substantive offense, and the substantive
offense itself, on three occasions before the statute was repealed." Ln State

s Those cases where a defendant challenged his or her convictions for two or more
substantive offenses under Section 18-301 are not relevant to Mr. McKinney's argument and
therefore are not addressed here. See, e.g., State v. Garner, 121 Idaho 196 (1992)
(defendant could be punished for three counts of aggravated DUI, all arising from the same
driving act, where there were three victims; Section 18-301 was not intended to prevent
multiple punishments where more than one victim is involved); State v. Bingham, 116 Idaho
415 ( 1989) (evidence supporting defendant's convictions for statutory rape and lewd conduct
with a minor did not establish sequence of events and same facts supported both
convictions, requiring the sentence for lewd conduct be vacated); State v. Brusseau, 96
Idaho 558 (1975) (once defendant pied guilty to assault with intent to murder and was
sentenced to serve a fourteen-year prison term, under Section 18-301, his ten year sentence
for voluntary manslaughter after his assault victim died, could not stand).
9
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V. Gallatin, 106 Idaho 564 (Ct. App. 1984), the defendant challenged his convictions c1mi

sentences for conspiracy to deliver a controlled substance (cocaine), and aiding and abetting
the delivery of a controlled substance (cocaine), arguing he was punished twice for the same
act in violation of Section 18-301. In addressing this claim, the Court first considered the
evidence presented at trial in the light most favorable to the State. Id. at
568. The Court then looked to the charging information. Id. at 569. After comparing both, the
Court concluded: "[u]pon the state's evidence, everything [the defendant] did to aid and abet
the delivery of the cocaine, he did also in furtherance of the conspiracy. His conduct was one
continuous 'act'. He did nothing more as a principal by aiding and abetting the delivery of the
cocaine than he did in furtherance of the conspiracy." Id. As a result, the Court concluded the
jury's verdict finding the defendant guilty of conspiracy to deliver cocaine included an implicit
finding that an agreement existed to do so, which was not an element inherent in aiding and
abetting the delivery of cocaine. Id.
Because the additional element of an agreement was found by the jury, the Court of
Appeals concluded the conviction for conspiracy should be entered against defendant rather
than aiding and abetting. Id. In doing so, the Court specifically observed: "[o]ur choice of the
crime for which the conviction should be entered, based upon the jury's verdict, is not
governed by the severity of the penalty available for the conviction .... Rather, our decision is
based upon a policy of deterrence arising from enforcement of the crime of conspiracy." Id.

The following year in State v. Sensenig, 110 Idaho 83, 83-84 ( 1985), the Court of
Appeals considered Section 18-301 in the context of the defendant's convictions for
conspiracy to commit robbery, aiding and abetting robbery, and aiding and abetting
10
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burglary. According to the evidence presented at trial, the defendant met two boys in Salt
Lake City at a Youth Home and offered to give them money in exchange for their help in a
robbery scheme. Id. at 84. The defendant would provide the boys with "knowhow," weapons
and transportation, and in exchange, they would commit the offenses; the boys agreed. Id.
The defendant, his wife and the boys travelled to Pocatello, selected a store, and the boys
committed a robbery. They then travelled to Idaho Falls where they cased some stores but
never robbed any of them. They continued onto Twin Falls where they robbed one store.
Finally, they came to Boise where the defendant enlisted the help of one of the boys to rob a
Boise store. The defendant drove the boy to the Boise store just before closing time,
whereupon the boy entered the store and threatened employees with a gun, took money
from the cash registers, and attempted to flee. Id. at 84. When the boy was caught by police,
he identified the defendant and his involvement in the robbery. Id. As a result, the defendant
was charged with and convicted of conspiracy to rob the Boise store, aiding and abetting
robbery, and aiding and abetting the burglary that happened when the boy entered the Boise
store with the intent to rob it. Id.
On appeal, the defendant argued his convictions violated Section 18-301 because the
conspiracy to commit robbery and the robbery itself stemmed from the same continuous act.
In addition, he argued his convictions for robbery and the related burglary stemmed from a
single act and he could not be punished for both. Id. 84-85.
The Court determined although the acts constituting conspiracy to commit robbery and
aiding and abetting robbery overlapped, they were not identical. Id. at 85. The Court noted
the defendant and the boys agreed to rob stores in several locations,
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and the defendant had engaged in numerous overt acts in Utah, eastern Idaho and
southern Idaho, to carry out the conspiracy well in advance of the Boise robbery. Thus,
the Court found because the defendant committed different overt acts to carry out the
conspiracy to commit robbery, not just those involved in the Boise robbery, his

convictions stemmed from different acts and were not precluded by Section 18-301. Id.
With respect to the aiding and abetting burglary and aiding and abetting robbery convictions,
the Court first observed Section 18-301 permits separate convictions and punishments for
burglary and any theft or felony offense committed thereafter. Id. (citing State v. McCormick,
100 Idaho 111 (1979)). The Court explained because the crime of burglary is complete once
an illegal entry with the intent to commit a theft or felony occurs, the theft or felony that
follows the illegal entry is a separate act. In the defendant's case, the burglary was
committed when the boy entered the store with the intent to commit robbery. Id. The robbery
happened when the boy held up the employees and took the money. Id.
Although agreeing the defendant's participation in the burglary was identical to his
participation in the robbery, the Court concluded the defendant's conduct could not be
considered in a vacuum. The Court observed because Idaho has abolished the distinction
between accessories and principals who commit the offense, when two people act in concert,
the acts of one are imputed to the other. Id. (citing I.C. § 181430). Thus, because the boy
could be convicted of both robbery and burglary, and his actions were imputed to the
defendant, the defendant could also be convicted and punished separately for aiding and
abetting robbery and aiding and abetting burglary despite, Section 18-301. Id. at 85-86.
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Finally, in State v. Sterley, 112 Idaho 1097, 1098 (1987), the defendant was
charged with and convicted of conspiring with his son to deliver a controlled substance
(cocaine), and delivery of the same controlled substance (cocaine). On appeal, the
defendant argued his convictions and sentences for both offenses violated Section 18
301. The Court first reviewed the criminal information, the facts elicited at trial, and the jury
instructions. Id. at 1099-1101. The criminal information identified delivery of cocaine as one
element of the conspiracy to deliver cocaine charge. Id. at 1101. In addition, the trial judge
had instructed the jury that delivery was one of the components of conspiracy. Id. Under
these circumstances, the Supreme Court found "everything [the defendant] did to aid and
abet the delivery of cocaine was also done in furtherance of the conspiracy." Id. As a result,
the Court remanded the case to the trial court with instructions to vacate the judgment of
conviction and sentence for either the conspiracy or the delivery offense. Id.
In light of these cases, it is clear that whether Mr. McKinney's acts in killing Mr. Bishop
and in conspiring to kill Mr. Bishop are the same acts under Section 18-301, this Court must
consider: the evidence elicited at trial in the light most favorable to the State; the crimes
charged in the information; and the instructions relied upon by the jury to find Mr. McKinney
guilty of first degree murder and conspiracy to commit first-degree murder.
The facts and circumstances surrounding Mr. McKinney's offenses, viewed in the light
most favorable to the State, were set forth by the Idaho Supreme Court in Mr. McKinney's
direct appeal:

McKinney and his female companion, Dovey Small [who was also separately
tried and convicted and whose appeal is also pending before
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this Court] were traveling from California through Idaho, planning to hitchhike
to Montana or Canada. McKinney carried with him a .22 caliber revolver. While
the pair were in Malad, Idaho, they were joined by Small's sisters, Ada and
Kathy, where McKinney showed his gun and indicated he had entered the "big
time." The group traveled to Blackfoot, where Ada called Bob Bishop (a
stranger to McKinney and Small), who agreed to transport McKinney and
Small to the interstate highway where they could continue their hitchhiking
journey. McKinney stated to Kathy, "I'm going to blow him [Bishop] away."
When Bishop arrived, Kathy warned him about McKinney and his gun, and
indicated that he [Bishop] might get hurt. With a group in Bishop's car,
McKinney, seated in the rear, pointed his index finger at Bishop as if it were a
gun.
At a later time, out of Bishop's hearing, Dovey Small stated that Bishop had a
lot of money and that she and McKinney were going to kill him for some money
because they had to leave Idaho. At a still later time, Small and McKinney
discussed killing Bishop and taking his car, money, and credit cards. Dovey
Small attempted to get one Wheeless to kill Bishop, and, when he refused,
McKinney asked Wheeless to recommend a good place for the killing, which
Wheeless also refused. McKinney then stated that he would "just take him out
on the desert and shoot him and throw some bushes over him and just burn
him so they can't trace him " Dovey Small agreed and urged that they get it
over with quickly.
Bishop drove Dovey Small, Ada, and McKinney to Moore, Idaho, where Dovey
Small and Ada remained. McKinney and Bishop drove to an abandoned gravel
pit, presumably for target practice. While Bishop set up targets, McKinney shot
him through the arm and chest. Then McKinney walked to Bishop and placed
four more shots in the back of Bishop's head. McKinney then returned to
Moore and picked up Ada and Dovey Small. When Ada asked for Bishop,
NlcKinney replied that he had shot him in the stomach and five times in the
head. When Ada expressed disbelief, McKinney took them to the site and
showed them the body of Bishop. Ada was then taken to her home in
Blackfoot. Small and McKinney then drove to Kathy's house, where Dovey
Small stated that McKinney had shot Bishop. Small and McKinney next drove
to Pocatello, Idaho and bought some gas with Bishop's credit card. They then
called Ada to inform her that they were returning to her home, at which point
the police were called. When the police arrived at Ada's home indicating they
had a report that there had been a shooting, Ada told the officers that she had
seen Bishop's body, that she knew where it was, that McKinney had killed him,
that there was a weapon, and that the weapon was in the car driven by
McKinney.
State v. McKinney, 107 Idaho 180, 182 (1984).
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The basis for Mr. McKinney's first degree premeditated murder conviction is set
forth in the criminal information:
th

That the defendant, RANDY LYNN MC KINNEY, on or about the 8 day of
April, 1981J at a place located approximately 5 miles north of Arco, Idaho, and
1 mile east of Highway 93 on a county road in the County of Butte, State of
Idaho, then and there being did then and there wilfuly, unlawfully, deliberately
and with premeditation and with malice aforethought ... kill and murder one
Robert M. Bishop, Jr., of Blackfoot, Idaho, a human being, by shooting said
Robert M. Bishop, Jr., in the head with a revolver type handgun and
thereby mortally wounding the said Robert M. Bishop, Jr., from which he
died on the 8 day of April, 1981, in violation of Sections 18-4001 and 184003(a) and (d) of Idaho Code.

.

(R.14551, p.72 (emphasis added).)
With respect to conspiracy to commit first-degree murder, Mr. McKinney was
charged by criminal information as follows:
That the defendants, RANDY LYNN MC KINNEY and DOVEY SMALL,
th

on or about the 8 day of April, 1981, in the County of Butte, State of
Idaho, did combine and conspire to commit the following crime against the
people of the State of Idaho: THE CRIME OF MURDER IN THE FIRST
DEGREE. That it was part of said conspiracy that the said defendants
and co-conspirators would commit the crime of Murder in the First
Degree in violation of Idaho Code Sections 18-4001 and 18-4003{a)
and (d).
In furtherance Of the conspiracy, and to affect the purpose thereof, the
defendants and co-conspirators performed the following overt acts: That
the said defendants RANDY LYNN MCKINNEY and DOVEY SMALL
obtained a handgun. They then invited and encouraged one Robert M.
Bishop, Jr., to take them in his automobile from Blackfoot, Idaho, to Arco,
Idaho, and areas around Arco. They then did invite and encourage Robert
M. Bishop, Jr., to take said RANDY MCKINNEY to an isolated place outside of
Area, Idaho, at which time the said RANDY LYNN MCKINNEY took a
handgun into his possession, either loaded or determined that it was in
fact loaded, that he did aim the gun and shoot the said Robert M. Bishop,
Jr., in the chest, that he did then walk toward Robert Bishop and aim the
gun, from very short range, and shoot the said Robert M. Bishop, Jr., four
times in the head. I.C. §18-1701

(R.14551, p.73 (emphasis added).)
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Mr. McKinney's jury was instructed that to find Mr. McKinney guilty of first-degree
murder by willful, deliberate and premeditated killing, they "must find from the evidence,
beyond a reasonable doubt" that: (1) Randy Lynn McKinney; (2) in Butte County, Idaho, on
or about April 8, 1981; (3) with malice aforethought; (4) willfully, deliberately, and with
premeditation; (5) unlawfully and intentionally killed Robert Bishop, Jr., a human being, by
shooting and wounding him with a firearm, and by such wounding, directly causing his death.
(R.14551, JI 26.)
In order to find Mr. McKinney guilty of conspiracy to commit first degree murder, Mr.
McKinney's jury was instructed they had to find from the evidence, beyond a reasonable
doubt, that: (1) Mr. McKinney and Ms. Small intentionally agreed to commit the crime of first
degree murder of Mr. Bishop in Idaho; (2) Mr. McKinney and Ms. Small had the specific
intent to commit the crime of first degree murder of Mr. Bishop; (3) During the existence of
the agreement either Mr. McKinney or Ms. Small committed one of the following overt acts in
Idaho to effect the first degree murder of Mr. Bishop: (a) Mr. McKinney or Ms. Small invited
and encouraged Mr. Bishop to take them in his car from Blackfoot to Arco, Idaho and
surrounding areas; (b) Mr. McKinney or Ms. Small invited and encouraged Mr. Bishop to take
Mr. McKinney to an isolated place outside of Arco, Idaho; (c) At that time, Mr. McKinney took
a loaded handgun into his possession;
(d) Mr. McKinney aimed the gun and shot Mr. Bishop in the chest; (e) Mr. McKinney or Ms.
Small aimed the gun and shot Mr. Bishop in the head; and (4) The agreement existed and
any overt acts committed took place on or about April 8, 1981. (R.14551, JI 30.)
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A criminal conspiracy was defined for the jury as "a crime where two or more
persons combine or conspire to commit any crime prescribed by the laws of Idaho, and
one or more of .such persons does any act to further the object of the combination or
conspiracy." (R.14551, JI 24.) Jurors were further instructed all persons who directly
commit the act constituting a crime, or who aid and abet one who directly and actively
commits a crime, or who advise and encourage the commission of a crime, are
principals under the law and are equally guilty of the crime committed. (R.14551, JI 25.)

Applying the temporal test to the facts of Mr. McKinney's case, in light of the criminal
information and jury instructions, it is clear everything he did to kill Mr. Bishop was done in
furtherance of the conspiracy to kill Mr. Bishop. The information charging Mr. McKinney with
conspiracy to commit first degree murder lists five overt acts, the fourth and fifth of which are
acts constituting the crime of first degree murder. Moreover, like the jury in Sterley, Mr.
McKinney's jury was instructed the first degree murder of Mr. Bishop was an element of
conspiracy to commit the first degree murder of Mr. Bishop. (14551 Tr., p.1605, L.18 -p. 1606,
L.24.) In addition, unlike the defendant in Sensenig, none of the overt acts constituting the
conspiracy to kill Mr. Bishop were committed in relationship to any crime other than the first
degree murder of Mr. Bishop.
Consistent with the Court of Appeal's rationale in Gallatin, 106 Idaho at 568, because Mr.
McKinney's jury found the additional element of an agreement, Mr. McKinney's conviction for
conspiracy to commit first degree murder should be entered against him rather than the
conviction for first degree murder. The "choice of the crime for which the conviction should
be entered, based upon the jury's verdict, is not governed by the severity of the penalty
available for the conviction .... Rather, our
17
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decision is based upon a policy of deterrence arising from enforcement of the crime of conspiracy".
Id. For these reasons, Hr. HcKinney's first degree murder conviction is subsumed by his conviction
for conspiracy to commit first degree murder, and he cannot be convicted and sentenced for both of
these offenses under §18-301.

WAS THE PETITIONER SENTENCED TO THE CRIME OF "PREMEDITATE»"
MURDER OR UPON RE-SENTENCING WAS THE PETITIONER SENTENCED
FOR THE CRIME OF FIRST DEGREE MUDER? (Felony Murder).
As part of the records of this case, the Petitioner has attached a copy of the verbatim report
of proceedings to this Memorandum of Law.

Exhibit A, as attached heretofore, is a copy of the transcripts of the "Re-Sentencing
hearing" as took place in this case. Clearly, on page 8, the Court states as follows: " .... we are
re-sentencing you on the First Degree murder charge to a term of fixed life .... "

There is no mention of any form of Premeditated murder charge. Simply the First Degree
Hurder charge. (Felony Murder). Based upon this clear language, the Petitioner was not resentenced on the premeditated murder charge. He WAS re-sentenced on the felony murder
charge, and there is simply no ambiguity in the language of the Court.

If in fact there is any type of ambiguity in the sentencing order, it must be resolved in the favor
of the criminal defendant. To do less would be to deny to the Petitioner Due Process of Law.
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AT THE TIME OF THE COMMISSION OF THE INSTANT OFFENSE
WAS THERE A PROVISION IN THE LAWS OF THE STATE OF IDAHO
WHICH ALLOWED A COURT TO IMPOSE A SENTENCE OF FIXED
LIFE?
The Petitioner entered into a plea negotiation where upon he was re-sentenced to a term of
"Fixed Life".
It is the contention of the Petitioner that at the time of the commission of the offenses
charged, (1981 ), the State of Idaho did not have statutory authority to impose a "Fixed Life"
term.
Under the statutory scheme for the offenses for which the Petitioner stands
convicted, the punishment for the offense of First degree Murder was death, or life
imprisonment.
If a person was sentenced to a term of life imprisonment he would become eligible for
parole release after serving Ten, (10) years of the said same term.
Wherefore, the Petitioner contends that the Court, upon re-sentencing lacked subject
matter jurisdiction to impose the term that it did.
A Court's authority to impose a criminal sentence is contained within the statutory scheme for
the particular offense for which the cr±minal defendant is being sentenced.
A sentence is illegal and is entered without subject matter jurisdiction if it is in excess of
applicable law. State V. Alsanea, 138 Idaho 733, 69 P.3d 153,(2003); State V. Peterson, 148
Idaho 610,226 P.3d 552, (2010).
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If in fact the Court imposed a "Fixed Life" sentence upon the Petitioner, for a crime that
occurred in the year of 1981, and, if the laws in effect in the state of Idaho in the year of 1981
did not provide for such a sentence, then the Petitioner has been re-sentenced illegally, and
the Court lacked subject matter jurisdiction to impose such a sentence.

WAS THE PETITIONER DENIED HIS RIGHT TO THE
EFFECTIVE ASSISTANCE OF COUNSEL DURING THE
RE-SENTENCING AND PLEA PROCEEDINGS?
The Petitioner has a right to the effective assistance of counsel for his defense. Strickland v.
Washington, 466 U.S. 668, 80 L. Ed. 2d 674, 104 a.ce, 2052, (1984).
This right has been expanded to encompass the right to have the effective assistance of
counsel during plea negotiations. Lafler
v. Cooper, 132 a.ce. 1376, 182 L.Ed.2d 398, (2012).
The Petitioner has set out very specific terms in which he has alleged that Counsel was not
effective for his defense. See Petition.
However, above and beyond those issues as listed in the Petition itself, the Petitioner would also
like to add the issue that even though he agreed in the plea agreement to waive any type of
appeal, that due to the serious allegations of the re-sentencing, that counsel
was ineffective for not consulting with the Petitioner about filing an appeal.
This type of action has already been deemed to be ineffective representation. Please see,
Campusano V. United States, 442 F.3d 770,

20

C00032

See also. Roe V.

(2006).

Flores-Ortega, 528 U.S. 470, 145 L.Ed.2d 985, (2000); Hodge V. United States, 554 F.3d

372, (2009).

Given the facts of this case, and the clear and compelling evidence of the errors in this case, it is
perfectly clear that Counsel should have consulted with the Petitioner about filing an appeal of the
sentence imposed after the re-sentencing hearing.

CONCLUSION

It is for the reasons as given that the sentence imposed upon the Petitioner must be amended to a
term of "Life", and that the Petitioner be granted credit for time served upon this sentence.

OATH OF PETITIONER

Comes now. Randv L. McKinney. the Petitioner herein, who avers and states that he is the
Petitioner, that he has read the enclosed document, and knows the content thereof and believes it
to be true and correct to the best of his belief.

?~~¥

/fA&:.L.-t .28; ;?0/3

Randy L. McKinney, Petitioner

Dated

21

000033

EXHIBIT A

000034

.l'

IN THE SUPREME COURT OF THE STATE OF IDAHO

THE STATE OF IDAHO,
*
Plaintiff/Respondent, *

*

*

vs.

RANDY LYN McKINNEY,
Defendant/Appellant.

DOCKET NO. 38527-2011

**
*

PLAINTIFF/RESPONDENT
L. LAMONT ANDERSON, ESQ.
STATE OF IDAHO DEPUTY ATTORNEY GENERAL
CRIMINAL LAW DIVISION
CHIEF, CAPITAL LITIGATION UNIT
P.O. BOX 83720
BOISE, IDAHO 83720-0010

DEFENDANT/APPELLANT
SHANNON N. ROMERO, ESQ.
DEPUTY STATE APPELLATE PUBLIC DEFENDER
3050 N. LAKE BARBOR LANE, SUITE 100
BOISE, IDAHO 83703

I

-~}_,,,
f-"t-=...'))

fl .,_!._,

1.,.!

l;·
'
•.'._

S7A11:APPr , "'

f:'.">(.)01
{,... :
Ir•.)• ;: • , ..,
._a'-•

t

~.I.
U\ / 1. •
',, •'

,~~ ;-•

.._;L_;~--~,~_iJr.:.~r:t
-.....

I

Reported by:
Jack L. Ful2er, Idaho CSR #762
Offic~ai Court Reporter

000035

COPY

l' l'

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO
IN AND FOR THE COUNTY OF BUTTE
THE STATE OF IDABO,
Plaintiff,
vs.

RANDY LYN McKINNEY,
Defendant.

*
*
*
•
*
*
*

CASE NO. CR-1981-38

********************************************************
RB SENTENCING

NOVEMBER 18, 2009

********************
HONORABLE JOEL B. TINGEY PRESIDING

********************************************************

JACK L. FULLER, CSR
Official Court Reporter
605 N. · Capital
Idaho Falls, Idaho 83402
Phone: (208) 529-1350 Ext. 1138
E-Mail:
jfuller@co.bonneville.id.us

000036

-

iii

APPEARANCES:

FOR THE STATE:

Steve L. Stephens, Esq.
Butte County Prosecuting Attorney
P.O. Box 736
Arco, Idaho 83213
Phone: {208) 527-3458
Facsimile: (208) 527-3469
E-Mail: stephensidaho@gmail.com

-andL. Lamont Anderson, Esq.
State of Idaho Deputy Attorney
General
700 W. State Street, 4th Floor
P.O. Box 83720
Boise, Idaho 83720-0010
Phone: (208) 334-2400
Facsimile: (208) 854-8074
E-Mail: lamont.anderson
@ag.idaho.gov

FOR THE DEFENDANT:

Teresa A. Hampton, Esq.
Federal Defenders of Idaho
Capital Habeas Unit
702 W. Idaho, Suite 900
Boise, Idaho 83702
Phone: {208) 395-1600
Facsimile: (208) 395-1757
E-Mail: teresa hampton@fd.org

000037

1
2

1 original of the R1.-· 1 sentencing

RESENTENCif. -

note, Your Honor,

3

Paragraph 6, Line 3, we have added the number 11 for

of Idaho vs. Randy McKinney. This is the time set for

4

Idaho Crlmtnal Rule 11(f){1)(C). That was a mistake on

resentenclng. Present on behalf of the State, Steve
Stephens, Butte County Prosecutor's Office. Lamont

5

my part. The parties have lnltlaled that change; and

3

5
·6

.· 7

Anderson, I presume?
MR. ANDERSON: Yes, Your Honor. Thank you.

8

21

2

NOVEMBER 18,
9
THE COURT: All right. Let's take up State

.4

agreement. I would
,at on Page 3 of the agreement, fn

6

then the parties have inltlaled -- or signed the

7

agreement on the signature page, Your Honor.

8

THE COURT: All right. As I reviewed
this -- at least a copy of this earlier, this was a

15
·16

9
THE COURT: Idaho Attorney General's Office.
10
Present on behalf of defendant?
11
MS. HAMPTON: Teresa Hampton, Your Honor.
THE COURT: Teresa Hampton from the Federal 12
13
Public Defender's Office; Is that correct?
MS. HAMPTON: That's correct, Your Honor.
14
THE COURT: All right. This Is the time set
15
16
for resentenclng. It's my understanding there Is a new

17

sentencing agreement on this case. Is that correct,

17 going to have a series of questions for you, discuss

Mr. Anderson?

18

this sentencing agreement. Before we do that, I'm going

19

to put you under oath. So if you'd stand and raise your

20

right hand.

·9

10
11

12

J3
14

:a
19
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MR. ANDERSON: That ls correct, Your Honor.

If I might approach the bench, Your Honor?
THE COURT: Yes.

;t1

binding sentencing agreement; is that correct?
MR. ANDERSON: That Is correct, Your Honor.
THE COURT: All right. Ms. Hampton,
anything you want to add before I get started?
MS. HAMPTON: No, Your Honor. We're
prepared to proceed.
THE COURT: All right. Mr. McKinney, I'm

21

(Defendant sworn)

MR. ANDERSON: (Tendering document to the

22
23

THE COURT: All right. Thank you.
All right. Pursuant to a ruling from the Federal

j!4

THE COURT: All right. Thank you.

24

District Court, then, we're here for a resentencing on

25

MR. ANDERSON; Your Honor, that is the

25

the first-degree murder charge. Is that your

22

~3

Court).

f

3
:C

4

1 understanding?

1

agreement, then, the only thing that we are taking up is

2

THE DEFENDANT: Right.

2

the sentencing on the first-degree murder charge. Do

THE COURT: I have been provided with the

3

you understand that?

:3

Rule 11 sentencing agreement. It does Indicate that you

i4

5

·. 6

have signed off on that agreement. Have

had a

8

5

THE COURT: This doesn't change sentencing

6 on any of the other orig Ina I charges in the original
7 sentence. Is that your understanding?

THE COURT: And Is that, In fact, your

8

THE DEFENDANT: I understand, sir.

9

THE COURT: Under this agreement, then, the

signature on Page 6?

1

THE DEFENDANT: Yes, sir.

THE DEFENDANT: Yes, sir, I have.

chance to look at this sentencing agreement?

·7
9
10

you

4

ntE DEFENDANT: Yes, it Is.

10

sentence for the murder charge would be a fixed fife

THE COURT: Okay. Under this sentencing

11

sentence. Is that your understanding?

2

agreement there's a number of conditions that are going

12

THE DEFENDANT: Yes, slr.

3

to apply, and that's kJnd of what I want to discuss with

13

THE COURT: Okay. You need to understand

4

you just to make sure you fully understand that. Is

5

there anything going on with your physical health or

14 that you do have the right to new sentencing hearing,
15 where you can call witnesses and confront the State's

6

mental health at thls time that would have an effect on

7

your ability to understand these proceedings?

16
17

a

witnesses. The State would also then have the right to
again seek the death penalty under a new sentencing

18
19

hearing. Under this agreement, then, you waive the

0 need addltlonal time to talk with your attomey or any

20

opportunity to present evidence and also seek the death

1

21
22

penalty. Do you understand that?

8

THE DEFENDANT: No, sir.

9

THE COURT: Is there -- do you feel like you
other reason why we shouldn't go forward at this time

2 with a resentencing?

right to that hearing. The State also waives the

THE DEFENDANT: Yes, sir.

THE DEFENDANT: No, sir. I'm ready to go
forward.
,
'3 sheets

THE COURT: All right. Under this

23
THE COURT: All right. So again, the
24 sentencing pursuant to this agreement would be a fixed
25 fife sentence without the posslblllty of parole. That
Page t to 4 or 9
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--

1 would be concurrent to the other sent

2

3

6

~s on the other

to a presentence

2

charges. Is that your understanding'.
THE DEFENDANT: Yes, sir.

THE COURT: Part or this agreement addresses

4
5

1 this binding agre ,-....'nt, then,

you're waiving your right

ort. Do you understand that?

3

THE DEFENDANT: Yes, sir.

4

THE COURT: Typically I would use that

your rights on appeal. For example, under this

5

presentence report to assist me In sentencing. It would

6

agreement you would waive any right to appeal the

6

contain Information about your general background and

7
8

decision of the Federal District Court. As you know,

9

for

0

well.

7
8
9
10
11
12
13
14

the Federal District Court granted In part your petition

a writ of habeas corpus but denied that in

part as

THE DEFENDANT: Right. Yes, sir.

1

THE COURT: So you're waiving the right to

2
3

appeal that decision to the extent it denied you relief

4

on your other claims. Do you understand that?
THE DEFENDANT: Yes, sir.

5

THE COURT: Are you okay with waiving your

6

7
8

right to appeal that decision?

9

18

THE COURT: Well, It's going to be

19
20
21
22

io

permanent. I mean, once you go forward with that,
that's where we're at Is, you waive that right to

!2

appeal.

!5

THE COURT: Olten on a sentencing we do have 24
presentence reports prior to sentencing. Pursuant to

7

1 show mitigating circumstances to address that
2

sentencing. Again, that's not something that we're

3
4

going forward with pursuant to this plea -- this

portion of the agreement?
THE DEFENDANT: Yes, Your Honor.
THE COURT: We talked about appealing the
decision from the Federal District Court. That a/so
applies to an appeal on this case. So once sentencing
Is entered on this particular charge, you're waiving the

THE COURT: Is that something that you're
wllllng to do?
THE DEFENDANT: Yes. I'm comfortable with
that.
THE COURT: We talked a moment ago about a

23 possible new capital sentencing hearing where the State

THE DEFENDANT: I understand that.

!4

having that presentence report. Do you understand th at

15 right to appeal this sentence pursuant to this plea
16 agreement. Do you understand that?
17
THE DEFENDANT; Yes, sir.

THE DEFENDANT: At this point, yes, sir.

:1

prior crtmlnal behavior. So in this case we're not

would bear the burden of proving and showing aggravating

25 circumstances. You would have the right to present and
8

1

THE COURT: Is there anything else that you

2 would like to say regarding this matter before I
3 pronounce sentence?
4
THE DEFENDANT: No, sir.
5
THE COURT: All right. Ms. Hampton, do you

sentencing agreement; Is that correct?

5

THE DEFENDANT: Yes, sir.

6
7
8

THE COURT: So you're waiving the rtght to
present any evidence about mitigating circumstances.

6 have anything else?
7
MS, HAMPTON: No, Your Honor. Thank you

The State Is foregoing a capital sentencing, foregoing

8

9 the opportunity to seek a death penalty, and not
0 pursuing evidence as far as aggravating circumstances.
f So that's part of the effect of this sentencing
Z agreement. Do you have any questions about that?

very much.

9

THE COURT: Mr. Anderson, do you have

10 anything?
11
12

MR. ANDERSON: No, Your Honor. Thank you.
THE COURT: Mr. Stephens, do you have

THE DEFENDANT: No, sir.

13 anything else?

THE COURT: Do you feel like you've had a

14

MR. STEPHENS: No, Your Honor. Thank you.

15
16

THE COURT: All right. Mr. McKinney, then,
pursuant to this plea agreement -- or this sentencing

THE DEFENDANT: Yes, sir.

17

agreement and based on the record before me, we are

THE COURT: Do you think there's anything
else that's part of this agreement that we haven't

18 resentendng you on the first-degree murder charge to a
19 flxed life sentence without the possibility of parole.

discussed?

20

That will be.consistent -- or concurrent with the other

THE DEFENDANT: No, sir.

21

charges on -- the other original charges. So we wlll do

THE COURT: Do you feel like you've

22

an amended judgment of conviction wherein the sentence

participated in this sentence agreement freely and

23

on the first-degree murder charge will be fixed life

voluntarily?

24
25

without the possibility of parole. All other sentences

full and fair opportunity to review this agreement and
discuss that with your counsel?

THE DEFENDANT: Yes, sir.
4/2012 09:52:38 AM

wlll remain the same as previously set out In the
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2 of 3 sheets

1 original judgment. Do you have any ,_:.stlons about
2

that?
THE DEFENDANT: No, sir.· I understand.
MS. HAMPTON: Your Honor, I assume that the

3
4
5

,6
,7
8
10

11

Court will also give credit for time served on those
sentences?
THE COURT: Correct.
MS. HAMPTON: Thank you.
THE COURT: Credit will be glVen for time
served on all of those sentences. All right.
Anything else, then, Ms. Hampton?

J2
;

MS. HAMPTON: No. Thank you, Your Honor.
THE COURT: Anything else on this,

'J3

14
115

Mr. Anderson?
MR. ANDERSON: No, Your Honor. Thank you.

~7

THE COURT: Mr, Stephens?
MR. STEPHENS: No, Your Honor.

iia

THE COURT: All right. Thank you.

19

(Proceedings concluded)

l6

?.O
1~1

22

1?3

}4
25

3·sheets
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REPORTER'S CERTIFICATE
STATE OF IDAHO
CASE NO. CR-1981-38
COUNTY OF BUTTE
I,

JACK L.

FULLER,

Certified Shorthand Reporter

and Notary Public in and for the State of Idaho, do
hereby certify:
That prior to being examined,

all witnesses named

in the foregoing proceedings were duly sworn to testify
to the truth,

the whole truth,

and nothing but the

truth;
That said proceedings were reported by me in
machine shorthand at the time and place therein named
and thereafter reduced to typewriting by me and that the
foregoing transcript contains a verbatim record of said
proceedings.
I

further certify that I

am not related to any of

the parties nor do I have any interest,
otherwise,

financial or

in the cause of action of which said

proceedings were a part.

IN WITNESS WHEREOF,

I have hereunto set my hand and

affixed my seal of office this 4th day of January,

--b]j__ /

Jacl

2012.

Vb ---------------

L. Fuller, Idaho CSR #762
CSR Expiration Date:
07-10-12
Notary Expiration Date: 04-04-13
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Steve L. Stephens
Butte County Prosecuting Attorney
260 West Grand A venue
PO Box 736
Arco, ID 83213
Telephone: (208) 527-3458
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STA TE
OF IDAHO, IN AND FOR THE COUNTY OF BUTTE
RANDY L. MCKINNEY
Petitioner,
vs.

STATE OF IDAHO,
Respondent.

)
)
)
)
)
)
)
)
)
)

CASE NO. CV 13-38

ANSWER

COMES NOW, the State of Idaho, by and through the Butte County Prosecuting
Attorney, and does hereby answer Petitioner's ("Randy L. McKinney") petition for postconviction relief in the above-entitled action as follows:

I.
GENERAL RESPONSES TO RANDY L. MCKINNEY'S POST-CONVICTION
ALLEGATIONS
All allegations made by Randy L. McKinney are denied by the state unless specifically
admitted herein.

II.
SPECIFIC ANSWERS TO RANDY L. MCKINNEY'S POST-CONVICTION ALLEGATIONS
1.

Answering paragraphs A through C, E and F of Randy L. McKinney's Petition for

Post-Conviction Relief, Respondent admits the allegations contained therein.

Answering

Paragraph D, Respondent cannot admit nor deny the date sentences were imposed and therefore
denies the same, but admits the Petitioner was sentenced on the offenses indicated.
2.

Answering paragraph G, the state denies the conclusory allegations.

ANSWER-1

C00042

3.

Answering paragraph H, asserting previously filed petitions/appeals, the state

admits that the petitioner has filed numerous petitions and appeals for post conviction relief.
4.

Answering paragraph I assertions of ineffective assistance of counsel, the slate

denies the allegations.
5.

Paragraph J regarding in forma pauperis request/request for appointment of

counsel, are not factual allegations capable of being admitted or denied.
6.

Paragraph K regarding leave to have counsel appointed to represent him, are not

factual allegations capable of being admitted or denied.
FIRST AFFIRMATIVE DEFENSE
Randy L. McKinney's petition fails to state any grounds upon which relief can be granted.
Idaho Code§ 19-4901(a); I.R.C.P. 12(b)(6).
SECOND AFFIRMATIVE DEFENSE
To the extent Randy L. McKinney's claims should have been raised on direct appeal, the
claims are procedurally defaulted. Idaho Code§ 19-4901(b).
THIRD AFFIRMATIVE DEFENSE
Randy L. McKinney has failed to file his petition within the one year statute of limitation
and the claims are now time-barred. Idaho Code§ 19-4902(a).
FOURTH AFFIRMATIVE DEFENSE
Randy L. McKinney's Petition for Post-Conviction Relief contains bare and conclusory
allegations unsubstantiated by affidavits, records, or other admissible evidence, and therefore
fails to raise a genuine issue of material fact. Idaho Code§§ 19-4902(a), 19-4903, and 19-4906.

ANSWER-2
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WHEREFORE, Respondent prays for relief as follows:
a)

That Randy L. McKinney's claims for post-conviction relief be denied;

b)

That Randy L. McKinney's claims for post-conviction relief be summarily

dismissed;
c)

for such other and further relief as the court deems necessary in the case.

DATED this !st day of May, 2013.

~.J:J_~d.

Steve L. Stephens~
•
Prosecuting Attorney for Butte County

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this

~3\-

day of May, 2013, I caused a true and correct

copy Qf the foregoing ANSWER to be placed in the United States mail, postage prepaid,
addressed to:
Randy L. McKinney
I.S.C.I, UNIT 10
PO BOX 14
Boise, ID 83 707

Legal Assistant

ANSWER-3
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Inmate namecn~ \..,
IDOCNo. _,.._........"'-Address ~s,:s:- UNi::t!IO
?. 0,J3a,c \ "I ~ I :CC) ?j$7o7

IN THE DISTRICT COURT OF THE

~...

Sf\.lrND:{

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

Jse«t>7

Ly bl )J\cj'J MUcy'

)
}
)
)
)
)
)
)
)

Petitioner,
vs.

St,...-n: Or

".1:-~Pv-to
Respondent

=:&.,.nt.

Case No.

DJ - '2-o \ ?

w

~'t,

ORDER GRANTING
.

.

MOTION FOR
APPOINTMENT
OF COUNSEL

IT IS HEARBY ORDERED that the Petitioner's Motion for Appointment of
Counsel is granted and

.

M>ldlc

uef~v-

(attorney's name), a duly

licensed attorney in the State of Idaho, is hereby appointed to represent said defen.dant in
all proceedings involving the post conviction petition.
DA TED this

.

2 ( day of __Mory--+-------'' 20_1_3.

Dl~

0

trfC)

ORDER GRANTING MOTION TO APPOINT COUNSEL
Revised 10/13/05
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IN TllE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRlCT OJl
PN 12: ,::"i;
THE STATE OF IDAHO, IN AND FOR THE COUNftcof}BlJTTE
,
RANDYMCKINNEY,

-

)
)
)

Petitioner,

-

~--.
Case No. CV· 13-38

)

)
V.

ORDER

)

)

STATE OF IDAHO,

)
)

Respondent.

)

TiilS COURT, havmg reviewed the Stipulation to Conti.nue1 and having good

cause therefore;
IT IS HBREBY ORDERED that Motion for Summary Dismissal be set

for the

tJ!'~ of 'Se,p \-. 2014,

at li_:~~.m.

District Judge

STIPULATION AND ORDER TO CONTINUE

:

•3 -
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uo1io1Lui~

Au 3, 1~I

Lu;u~

t~ H 1; 1~ fM

No.

/043

r. 4/4 .

CERTIFICATE OF ENfRY
.

- ~

I HEREBY CERTIFY that on thh1 J:l_'day of Augustt 2014, I served a tl:ue and
co.trect copy of the enclosed document by mailing, vvith the coaect postage thereon, or by
causing the same to he hand delivered to the following parties;

KELLY D. MALLARD
Mallard Law Office
P.O. Box 50396
Idaho Falls, ID 83402

STEVE STEPHENS
Butte County Prosecutor
P.O. Box 736
Arco, ID 83213

~ _J /1:#1-<e.
Clerk of the Court

STIPULATION AND ORDER TO CONTINUE

·4-
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTR.ICTft 9F .

.

j

, ,1! r

THE STATE OF IDAHO, IN AND J!OR THE COUNTY OF Wttif; 19 AM JO: 1 r:

·~

RANDY MCKINNEY,
Petitioner~

)

)
.)
)
)

v.

)

STAIB OF IDAHO,

)
)

Fll£0BY~

----- ......__ _

Case No. CV- 13-38

ORDER

)

Respondent

)

nns COURT, having reviewed tho Stipulation to Continue, and having good
cause therefore;
~~

for the

IT IS HEREBY ORDERED 'that Motion for Summary DismiBsal be set
.

/2.. day of ()4106'1", 2014~ at(J2_:fi.0,.m.

I)istrictJudge

i.c:-.

STl'.PlILATION AND ORDER TO c o ~
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0ep, 10.

LVl'f
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No. / I / 4
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CERTIFICATE OF ENTRY
~

I HEREBY CERTIFY that on th.is ~~ day of Septembe:i:1 2014, I served a troc
.

and correct aopy of the enclosed document by mailing, with·the correct postage thereon,
or by causing the same to be hand delivered to the following parties:

KELLY D. MALLARD
MaJJard Law Office

STEVE STEPHENS
Butte County Prosecutor

P.O. Box 50396

P.O. Box 736

Idaho Falls, ID 83402

Arco, ID 83213

Clerk of the Court

STIPULATION AND ORDER. TO CONl'INUB
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Butte County Prosecutor
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KELLY D. MALLARD
Mallatd Law Office
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The Petitioner's.cfailn tbaf'the:cotirtdid noUiiive autH.Brity to enter a sentence of'

premeditated murder~"
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MALLARD LAW OFFICE, P .C.
Kelly D. Mallard, ISB# 4802
P .0. Box 50396
244 Constitution Way
Idaho Falls, Idaho 83402
Telephone (208) 542-0766
Facsimile (208)529-4090

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE ST ATE OF IDAHO, IN AND FOR BUTTE COUNTY

RANDY L. MCKINNEY,

Petitioner,
V.

ST ATE OF IDAHO,

Respondent.

)
)
)

Case No. CV-13-0038

)
)
)
)
)

NOTICE OF APPEAL

TO:
THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE PARTY'S
ATTORNEYS, DAN BEVILACQUA, PROSECUTING ATTORNEY FOR BONNEVILLE
COUNTY, AND THE CLERK OF THE ABOVE ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

I.

The above-named appellant, RANDY L. MCKINNEY, appeals against the above-

named respondent to the Idaho Supreme Court for the Order Granting the State's Motion to
Dismiss entered in the above entitled proceedings on or about the 11th day of December, 2014,
by the Honorable Alan C. Stephens., District Judge.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders under and pursuant to
Idaho Appellate Rule 1 l(c) (1).

NOTICE OF APPEAL - 1

D ORIG:NAL
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3.

A preliminary statement of the issue on appeal that the appellant then intends to

assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant
from asserting other issues on appeal.
A.

Did the District Court abuse its discretion when it granted the State's
Motion to Dismiss?

4.

A reporter's transcript of the following hearing(s) is requested:
A. Butte County Prosecutor's Motion to Dismiss held on November 18th, 2014.

5.

The appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, I.A.R.
A.
6.

Rule 11 Sentencing Agreement dated November 18th, 2014.

I certify:
A.

That a copy of this Notice of Appeal has been served on the reporter,

-

Mary Ann Elliott;
B.

That the appellant is exempt from paying the estimated transcript foe

because the defendant has previously completed an affidavit and the Court has found him to be
an indigent prisoner who is represented by appointed counsel, KELLY D. MALLARD, Mallard
Law Office acting as Butte County Public Defender, that appellant is without funds for payment
of the reporter's fees and therefore, pursuant to LC. §31-3220 and §3 l-3220A and Idaho
Appellate Rule 24(e) the payment of the reporter's fees should be waived by the district court;
C.

That the appellant is exempt from paying the estimated fee for

preparation of the record because defendant has previously completed an affidavit and the Court
has found him to be an indigent prisoner who is represented by appointed counsel, KELLY D.
MALLARD, Mallard Law Office acting as Butte County Public Defender, and that appellant is
without funds for payment of the preparation of the record and therefore, pursuant to J.C. §31-

NOTICE OF APPEAL - 2
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3220 and §3 l-3220A and Idaho Appellate Rule 27(e) the payment of the preparation of the
record should be waived by the district court;

D.

That appellant is exempt from paying the appellate filing fee because the

defendant has previously completed an affidavit and the Court has found him to be an indigent
prisoner who is represented by appointed counsel, KELLY D. MALLARD, Mallard Law Office
acting as Butte County Public Defender, and that appellant is without funds for payment of the
appellate filing fee and therefore, pursuant to I.C. § 31-3220 and §31-3220A and Idaho Appellate
Rule 23(c) the payment of the appellate filing fee should be waived by the district court;
E.

That service has been made upon all parties required to be served pursuant

to Idaho Appellate Rule 20, and the attorney general of Idaho pursuant to Section 67-1401(1),
Idaho Code.
Dated this

rr

:tJ,.,
day of December, 2014.

aw Office
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CERTIFICATE OF SERVICE

.

1-'1-ih

I HEREBY CERTIFY that on the +-I- day of December, 2014, I served a true and
correct copy of the document described below on the party listed below, by mailing with the
correct postage thereon, or by causing the same to be hand-delivered.

DOCUMENT:

NOTICE OF APPEAL

PARTIES SERVED:

STEVE STEPHENS
Prosecuting Attorney's Office
Butte County
P.O. Box 736
Arco, ID 83213
Mary Ann Elliott
Court Reporter
P. 0. Box 171
Arco, ID 83213
Lawrence Wadsen
Attorney General
Appellate Division
State House, Room 210
Boise, ID 83720-1000

SARAH B. THOMAS
Appellate Public Defender
3050 N Lake Harbor Ste. I 00
Boise, ID 83703

Randy Mckinney IDOC # 18329
ISCI Unit 10
P.O. Box 14
Boise, ID 83707

NOTICE OF APPEAL - 4
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THE DISTRICT COURT OF THE SEVENTH JUDICIAL Dl~RICT

STATE OF IDAHO, COUNTY OF BUTTE
RANDY L. MCKINNEY;
Petitioner;
vs.
STATE OF IDAHO;
Respondent.

)
)
)
)
)
)

..

,,

4I r .

-------···~~-~?

Case No. CV-13-0038

ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER
AND WITHDRAWING COUNTY PUBLIC
DEFENDER FOR APPEAL

The above named defendant appeared before this Cqurt Post Conviction Relief. The petition
was dismissed.

The defendant has requested the aid of counsel in pursing a direct appeal from the Judgment
of Conviction in this district court.

The Court being satisfied that said defendant is a needy person entitled to the services of the
State Appellate Public Defender for purposes of appeal pursuant to Idaho Code §§ 19-852 and 19-854
and the services of the State Appellate Public Defender are available pursuant to Idaho Code §19863A;

IT IS HEREBY ORDERED, in accordance with Idaho Code § I 9-870; that the State
Appellate Public Defender is appointed to represent the Defendant on appeal.
IT IS FURTHER ORDERED that the appointment of the Butte County Public Defender is
hereby withdrawn for purposes of appeal. The appointment of the Butte County Public Defender
shall continue for all purposes other than appeal unless such appointment has been previously
terminated by court order.

DATED this

:Tv-Q_t)' 1.Jj\S
{.a day of December~

Alan C. Stephens, District Judge
ORDER-1

D

ORIGINAL

-------------------e~oe-os1

CERTIFICATE OF SERVICE

~

~ 0tD1S

I HEREBY CERTIFY that on this l~clay ofBecenmer, ?tlf4, l served a true and correct
copy of the attached ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER AND
WITHDRAWING COUNTY PUBLIC DEFENDER FOR APPEAL by placing a copy in the United
States mail, with the correct postage thereon, or by causing the same to be hand delivered to the
following parties:
SARAH B. THOMAS

State Appellate Public Defender
3050 N. Lake Harbor, STE 100
Boise, Idaho 83703

STEVE STEPHENS
Butte County Prosecutor
P.O. Box736

Arco,ID 83213
LAWRENCEWADSEN
State of Idaho Attorney General
Appellate Division
State House, Room 210
Boise; ID 83720-1000

KELLY D. MALLARD
Bonneville County Public Defender
Bonneville County Courthouse Box
Idaho Falls, Idaho 83402 .
Mary Ann Elliott
Butte County Court Reporter
P.O. Box 171
Idaho Falls, Idaho 83402
SUPREME COURT/COURT OF APPEALS
PO Box 83720
Boise, ID 83720-01 O1

Randy Mckinney !DOC # 18329
ISCIUnit 10
P.O. Box 14
Boise, ID 83707

~
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i···
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*************************************************************************
IN THE SUPREME COURT OF THE STATE OF IDAHO

************************************************************************
)
)
)

RANDYL. MCKJNNEY,
Petitioner/Appellate,

SUPREME COURT# 42964-2015

)
-vs-

)
)

STATE OF IDAHO,

)

CERTIFICATION OF
EXHIBITS

)
)

Respondent,

I SHELLY SHAFFER, Clerk of the District Court of the Seventh Judicial District
of the State ofldaho, in and for the County of Butte, do hereby certify, list and describe the
following exhibits which were offered or admitted during the proceedings in the aboveentitled case:

EXHIBITS/APPENDICES
TITLE

NONE
IN WITNESS WHEREO~ have hereunto set my hand and affIXed the seal of said
court at Arco, Idaho this
day of May 2015.

J:;).

SHELLY SHAFFER, Clerk of the Court

By~

C00063

*************************************************************************
IN THE SUPREME COURT OF THE STATE OF IDAHO

*************************************************************************
RANDY L. MCKJNNEY,

SUPREME COURT# 42964-2015
Petitioner/Appellate,
-vs-

CERTIFICATION OF
CLERK'S RECORD
STATE OF IDAHO
Respondent.

I, SHELLY SHAFFER, Clerk of the District Court of the Seventh Judicial District
of the State ofldaho in and for the County of Butte, do hereby certjfy that the above and
foregoing record in the above-entitled case was compiled and bound under my direction,
and is a true, full and correct record of the pleadings, documents and papers designated to be
included in the clerk's record by the Idaho Appellate Rule 28, the notice of appeal, any
notice of cross-appeal, and any designation of additional documents to be included in the
clerk's record.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said
court at Arco, Idaho this ~Ji~day of May 2015.
SHELLY SHAFFER, Clerk of the Court

~+

Deputy Clerk

000064

****************************************************************
IN THE SUPREME COURT OF STATE OF IDAHO

****************************************************************
RANDY L. MCKINNEY,
Petitioner/Appellate,
vs.
DANIEL BOONE WISEMAN,
Respondent,

)
)
)
)
)
)
)
)

SUPREME COURT# 42964-2015
CERTIFICATE OF SERVICE

I, SHELLY SHAFFER, Clerk of the District Court of the Seventh Judicial Disttict of the
State of Idaho, in and for the County of Butte, do hereby certify I personally served or mailed, by
United States mail, one copy of the clerk's record and the reporter1s transcript in the above-entitled
ca e to each of the attorneys of record, to wit:
Appellant1s counsel: Idaho State Appellate Public Defender Sara B. Thomas, 3050 n. Lake Harbor
STE 100, Boise, Idaho, 83703
Respondent's counsel: Office of the Attorney General, Lawrence G. Wasden P.O. Box 83720
Boise, Idaho 83720-0101

IN WITNESS WHEREOF I have hereunto set my hand and affixed the seal of said court at
Arco, Idaho, this

aft~

day of May 2015.

SHELLYSHAFFER,CLE~
Clerk of the District Court

B y ~
Deputy Clerk

CERTIFICATE OF SERVICE

1
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I

THE SUPREME COURT OF STATE OF IDAHO

RANDY L. MCKINNEY,
Petitioner/Appellate,
-vsSTATE OF IDAHO,
Respondent,

)
)

)
)
)
)
)

SUPREME COURT # 42964-2015

CLERK'S RECORD ON

)
)

APPEAL

)

SUPPLEMENTAL RECORD

******************************************************************
Appeal from the District Court of the Seventh Judicial District
of the State of Idaho, in and for the County of Butte.
Honorable Alan C. Stephens, District Judge, presiding.

******************************************************************
Counsel for Appellant:

Idaho State Appellate Public Defender, Sarah B. Thomas,
3050 N. Lake Harbor, STE 100, Boise, Idaho 83703

Counsel for Respondent:

Office of the Idaho Attorney General Lawrence G.
Wasden, P.O. Box 83720 Boise, Idaho 83720-0101

***********************************************************************
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Seventh Judicial District Court • Butte County

Date: 10/13/2015
Time: 02:51 PM

ROA Report

-.

User: LEXI

Case: CV-2(n 3-0000038 Current Judge: Alan C. Stephens

Page 1 of 2

Randy L Mckinney, Plaintiff vs State Of Idaho, Defendant

Randy L Mckinney, Plaintiff vs State Of Idaho, Defendant
Judge

Date

Code

User

4/8/2013

NCPC

LEXI

New Case Filed - Post Conviction Releif

LEXI

Filing: H10 - Post-conviction act proceedings
Ralph L. Savage
Paid by: Mckinney, Randy L (subject) Receipt
number: 0000294 Dated: 4/8/2013 Amount: $.00
{Cash} For: Mckinney, Randy L (subject}

PETN

LEXI

Petition for Post Conviction Relief

Ralph L. Savage

MEMO

LEXI

Memorandum of Law in Support of Petition for
Post Conviction Relief

Ralph L. Savage

MOTN

LEXI

Motion and Affidavit for Permission to Proceed on Ralph L. Savage
Partial Payment of Court Fees

MOTN

LEXI

Motion and Affidavit in Support for Appointment of Ralph L. Savage
Counsel

5/1/2013

ANSW

LEXI

Answer

Ralph L. Savage

5/21/2013

ORDR

LEXI

Order Granting Motion for Appointment of
Counsel

Ralph L. Savage

5/22/2013

APER

LEXI

Subject: Mckinney, Randy L Appearance Kelly D
Mallard

Ralph L. Savage

4/14/2014

MOTN

LEXI

Petitioner's Motion to Reappoint Counsel

Ralph L. Savage

7/15/2014

HRSC

LEXI

Hearing Scheduled (Hearing Scheduled
08/19/201411:00AM}

Alan C. Stephens

CHJG

LEXI

Change Assigned Judge

Alan C. Stephens

MOTN

LEXI

Motion for Judicial Notice of Court's Record

Alan C. Stephens

MOTN

LEXI

Motion to Dismiss

Alan C. Stephens

STIP

LEXI

Stipulation to Continue

Alan C. Stephens

ORDR

LEXI

Order

Alan C. Stephens

CONT

LEXI

Continued (Hearing Scheduled 09/17/2014
11:30AM)

Alan C. Stephens

9/17/2014

STIP

LEXI

Stipulation to Continue

Alan C. Stephens

9/25/2014

ORDR

LEXI

Order

Alan C. Stephens

CONT

LEXI

Continued (Hearing Scheduled 10/15/2014
10:30 AM)

Alan C. Stephens

10/3/2014

STIP

LEXI

Stipulation to Continue

Alan C. Stephens

10/8/2014

ORDR

LEXI

Order

Alan C. Stephens

CONT

LEXI

Continued (Hearing Scheduled 11/18/2014
10:30 AM}

Alan C. Stephens

ORDR

LEXI

Finding of Fact, Conclusions of Law and Order

Alan C. Stephens

JDMT

LEXI

Judgment

Alan C. Stephens

HRHD

LEXI

Hearing result for Hearing Scheduled scheduled
on 11/18/201410:30AM: Hearing Held

Alan C. Stephens

STAT

LEXI

STATUS CHANGED: closed

Alan C. Stephens

12/15/2014

MINT

LEXI

Minute Entry-Motion to Dismiss

Alan C. Stephens

12/23/2014

NOTA

LEXI

NOTICE OF APPEAL

Alan C. Stephens

;7/29/2014

8/19/2014

12/11/2014

Ralph L. Savage

000004

User: LEXI

Seventh Judicial District Court - Butte County

Date: 10/13/2015
Time: 02:51 PM

-

ROA Report

Case: CV-2013-0000038 Current Judge: Alan C. Stephens

Page 2 of 2

Randy L Mckinney, Plaintiff vs State Of Idaho, Defendant

Randy L Mckinney, Plaintiff vs State Of Idaho, Defendant
Judge

Date

Code

User

2/13/2015

ORDR

LEXI

Order Appointing State Appellate Public Defender Afan C. Stephens
and Withdrawing County Public Defender for
Appeal

6/17/2015

OBJE

LEXI

Objection to the Record

Alan C. Stephens

6/2~/2015

MISC

LEXI

Response to Petitioner's Appellant's Objection to
the Record

Afan C. Stephens

9/17/2015

ORDR

LEXI

Order Granting Objection to the Record

Afan C. Stephens

000005
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Fu I Name

Party Filing This Docu ent

Xscz. I ?..o, &,x I'(
Mailing Addrfu (Street or Post Office Box)

&3107

Bo1_s-&, . :Z:l>At:to

City, State and Zip Code
Telephone

~\
N

IN THE DISTRICT COURT OF THE

$Ey&{TH

JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF _.....:E,=·1'-'-'77[.:...=...~- - - Case No.:

LV.

"2, 0 I~ -

3S

MOTION AND AFFIDAVIT FOR
PERMISSION TO PROCEED ON PARTIAL
PAYMENT OF COURT FEES (PRISONER)

Plaintiff,
vs.

Defendant.

IMPORTANT NOTICE: Idaho Code§ 31-3220A requires that you serve upon counsel for
the county sheriff, the department of co"ection or the private correctional facility,
whichever may apply, a copy of this motion and affidavit and any other documents filed
in connection with this request. You must file proof of such service with the court when
you file this document.

}

STATE OF IDAHO

A. ..

) ss.

County of _ _f;tQ._...,,....,_A..,___ _)

[ J Plaintiff

[}(;1 Defendant asks to start or defend this case on partial payment of court

fees, and swears under oath

fi-..o.s
___r_-_LQN_._....~....,-c_r,_1_0A/._~Ki-G:-U-c_~c-·"'___ .

1. This is an action for (type of case) __

I

believe I'm entitled to get what I am asking for.

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)

PAGE 1

CAO 1-10C 2/2.5/2005

000006

2.

[

f1

I have not previously brought this claim against the same party or a claim based on

the same operative facts in any state or federal court. [

J I have filed this claim against the

same party or a claim based on the same operative facts in a state or federal court.

3. I am unable to pay all the court costs now.

I have attached to this affidavit a current

statement of my inmate account, certified by a custodian of inmate accounts, that reflects the
activity of the account over my period of incarceration or for the last twelve (12) months,
whichever is less.
4. I understand I wlll be required to pay an initial partial filing fee in the amount of 20% of the
greater of: (a) the average monthly deposits to my inmate account or (b) the average monthly
balance in my inmate account for the last six (6) months. I also understand that I must pay the
remainder of the filing fee by making monthly payments of 20% of the preceding month's
income in my inmate account until the fee is paid in full.

5. I verify that the statements made in this affidavit are true. I understand that a false
statement in this affidavit is perjury and I could be sent to prison for an additional fourteen ( 14)
years.

Do not leave any items blank. If any item does not apply, write "NIA". Attach additional pages
if more space is needed for any response.
IDENTIFJCA TION AND RESIDENCE:
Name:

fa:Jvt\/

Address:

L,

/vler/{)NN€:f

·~cz/..1N. . Z::~IQ ·~

How long at that address? S1r,1c-£:
Date and place of birth

Other name(s) f have used:

tkr: !Jffu·fi Ah\

,-

·-.:-i
MNDj
1., R.r.rntv,_~

.

/II

3/;.~LY.2

:_"""/L....--_,3-..-....b+-/--C::..:.L<--J.,f1..,.,""'v. x. .,'TG'-'"'-., 41-",...,."\4+'/,../=-ro~e.D,w~11..LA:~----4

DE PENDENTS:

I am

[/i' single [

J married.

If married, you must provide the following information:

Name of s p o u s e : - - - - - - - - - - - - - - - - - - - - - - - - - - - -

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRfSONER)

PAGE2

CAO 1-1 OC 2/2512005

GG0007

My other dependents (including minor children) are: _ _..,,._J\fa....,[/A~-~·- - - - - - - - - - -

INCOME:

Amount of my income: $ 2:Q, 00

per

rXi week £

J month

11;-LA~---------

Other than my inmate account I have outside money from: _ _.....

My spouse's income:$ _

_...N,~L+A..,__- per [ Jweek [

] month.

ASSETS:

List all real property (land and buildings) owned or being purchased by you.
Your
Address

City

State

Legal
Description

Equity

Value

List all other property owned by you and state its value.
Description (provide description for each item)

Value

Cash
Notes and Receivables
Vehicles:
Bank/Credit Union/Savings/Checking Accounts
Stocks/Bonds/Investments/Certificates of Deposit

I

Nh+

' I

Trust Funds

NI&
I

Retirement Accounts/lRAs/401 (k}s

NII A:

Cash Value Insurance

tJ/.Pr

Motorcycles/Boats/RVs/Snowmobiles:
Furniture/Appliances

I

N/tt

Jewelry/Antiques/Collectibles
MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)

PAGE 3

CAO 1- lOC 2/25/2005

GQ0008

Description (provide description for each item)

Value

TVs/Stereos/Computers/Electronics
Tools/Equipment
Sporting Goods/Guns
Horses/livestockrrack
Other (describe)

!Y-IA
I

EXPENSES: List all of your monthly expenses.
Expense

Average
Monthly Payment

Rent/House Payment
Vehicle Payment{s)

NIA

Credit Cards: (list each account number)

Loans: (name of lender and reason for loan)

Electricity/Natural Gas
Water/Sewer/Trash
Phone

I

NIA
#,),0,

<X)

Groceries
Clothing
Auto Fuel
Auto Maintenance
Cosmetics/Haircuts/Salons
Entertainment/Books/Magazines

I

NjA

Home Insurance
MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)

PAGE4

CAO 1-10C 2/25/2005

000009

-Average
Monthly Payment

Expense

N/t-r
I

Auto Insurance
Ufe Insurance

(

Medical Insurance

N,/;...

Medical Expense

1/ l'i"'t..r
NL4I

Other

MISCELLANEOUS:

How much can you borrow? $

0, f!3--

When did you file your last income tax return?

From whom?

---N,-YA______

NIA
Amount of refund: $
MIA
(
I

PERSONAL REFERENCES: (These persons must be able to verify information provided)
Name

Address

MOTION AND AFFIDAVIT FOR PERMISSION TO
PROCEED ON PARTIAL PAYMENT OF COURT FEES
(PRISONER)

Phone

Years Known

PAGE5

CAO 1-10C 2/25/2005
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= IDOC TRUST----=------ OFFENDER BANK BALANCES

03/28/2013

=

ISCI/UNTlO PRES FACIL
TIER-B CELL-42

Doc No: 18329
Name: MCKINNEY, RANDY LYNN
Account: CHK Status: ACTIVE
Transaction Dates: 09/28/2012-03/28/2013

Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
19.58
1272.26
1421.90
169.22
- - -- ---- - -- ---- - - --------- - - ---- TRANSACTIONS == ===== ======== ===- == ==- -- -- - -- Date
Batch
Description
Ref Doc
Amount
Balance
10/04/2012
10/08/2012
10/08/2012
10/10/2012
10/15/2012
10/15/2012
10/18/2012
10/22/2012
10/22/2012
10/25/2012
10/29/2012
10/29/2012
11/01/2012
11/05/2012
11/05/2012
11/05/2012
11/06/2012
11/12/2012
11/12/2012
11/20/2012
11/23/2012
11/26/2012
11/26/2012
12/03/2012
12/03/2012
12/07/2012
12/10/2012
12/10/2012
12/13/2012
12/14/2012
12/17/2012
12/17/2012
12/17/2012
12/17/2012
12/18/2012
12/23/2012
12/23/2012
12/24/2012
12/30/2012

II0601785-002
II0602207-179
II0602207-180
HQ0602544-019
II0603046-l98
II0603046-199
HQ0603412-003
II0603881-163
II0603881-164
II0604415-012
HQ0604632-019
II0604675-006
II0605010-021
II0605421-184
II0605421-185
HQ0605509-009
HQ0605773-010
II0606372-204
II0606372-205
HQ0607295-018
II0607587-011
II0607658-159
II0607658-160
II0608481-021
II0608524-004
HQD609354-017
II0609437-185
II0609437-186
HQ0610020-012
II0610205-007
II0610283-l88
II0610283-189
II0610320-00l
II0610349-003
II0610480-007
II06ll0l7-2l7
II0611017-218
HQ0611102-012
II0611657-203

216-SEP PAY
099-COMM SPL
099-COMM SPL
011-RCPT MO/CC
099-COMM SPL
099-COMM SPL
011-RCPT MO/CC
099-COMM SPL
099-COMM SPL
071-MED CO-PAY
011-RCPT MO/CC
072-METER MAIL
216-0CT PAY
099-COMM SPL
099-COMM SPL
011-RCPT MO/CC
011-RCPT MO/CC
099-COMM SPL
099-COMM SPL
011-RCPT MO/CC
072-METER MAIL
099-COMM SPL
099-COMM SPL
216-NOV PAY
072-METER MAIL
011-RCPT MO/CC
099-COMM SPL
099-COMM SPL
011-RCPT MO/CC
072-METER MAIL
099-COMM SPL
099-COMM SPL
216-NOV PAY
072-METER MAIL
072-METER MAIL
099-COMM SPL
099-COMM SPL
011-RCPT MO/CC
099-COMM SPL

WHEELCHAIR
RCPT MO
RCPT MO
523389
RCPT MO
131714
MED WHLCHR
MAILROOM
RCPT MO
RCPT MO
207964
MEDICAL
207963
MAILROOM
RCPT MO
211718
MEDICAL
211716
211733
RCPT MO

75.60
19.0SDB
20.40DB
40.00
41.47DB
20.20DB
50.00
20.00DB
14.42DB
11.00DB
20.00
0.45DB
75.60
16.06DB
116.60DB
20.00
50.00
23.SSDB
20.40DB
20.00
5.04DB
11.0JDB
20.64DB
25.20
5.16DB
100.00
10.20DB
8.82DB
50.00
1.05DB
38.82DB
88.lODB
50.40
l.10DB
2.45DB
20.20DB
21. 84DB
100.00
16.SODB

95.18
76.13
55.73
95.73
54.26
34.06
84.06
64.06
49.64
38.64
58.64
58.19
133.79
117.73
1.13
21.13
71.13
47.28
26.88
46.88
41.84
30.81
10.17
35.37
30.21
130.21
120.01
111.19
161.19
160.14
121.32
33.22
83.62
82.52
80.07
59.87
38.03
138.03
121.53

cooo1t
)

1
,

I
I

t

=

IDOC TRUST=---------- OFFENDER BANK BALANCES

03/28/2013

ISCI/UNTlO PRES FACIL
TIER-B CELL-42

Doc No: 18329
Name: MCKINNEY, RANDY LYNN
Account: CHK Status: ACTIVE
Transaction Dates: 09/28/2012-03/28/2013

Beginning
Total
Total
Current
Balance
Charges
Payments
Balance
'
19.58
1272.26
1421.90
169.22
================================TRANSACTIONS=========================-==--==
Date
Batch
Description
Ref Doc
Amount
Balance
-------------- .... _ .......... _ .... __ ____ -------------------- _________ ..... ---------- ----------197.13
12/31/2012 II0611682-001 216-DEC PAY
MEDICAL
75.60
193.99
01/02/2013 II0611990-004 072-METER MAIL
3.14DB
211734
173.79
20.20DB
01/07/2013 II0612443-227 099-COMM SPL
154.57
01/07/2013 II0612443-228 099-COMM SPL
19.22DB
144.37
01/14/2013 II0613715-208 099-COMM SPL
613362
10.20DB
01/18/2013 HQ0613919-001 011-RCPT MO/CC
164.37
RCPT MO
20.00
01/18/2013 HQ0613919-002 011-RCPT MO/CC
444.37
RCPT MO
280.00
01/21/2013 II0614020-180 099-COMM SPL
133.38
310.99DB
01/21/2013 II0614020-181 099-COMM SPL
103.49
29.89DB
01/24/2013 II0614597-003 071-MED CO-PAY
89.49
554481
14.00DB
01/28/2013 II0614795-190 099-COMM SPL
16.60DB
72.89
62.69
01/28/2013 II0614795-191 099-COMM SPL
10.20DB
02/01/2013 II0615350-017 216-JAN PAY
151.69
MEDICAL
89.00
02/04/2013 II0615468-200 099-COMM SPL
131.85
19. 84DB
02/04/2013 II0615468-201 099-COMM SPL
25.40DB
106.45
02/11/2013 II0E16507-235 099-COMM SPL
15.00DB
91.45
02/12/2013 HQ0616691-013 011-RCPT MO/CC
RCPT MO
141.45
50.00
02/18/2013 II0617194-216 099-COMM SPL
21.80DB
119.65
02/18/2013 II0617194-217 099-COMM SPL
94.45
25.20DB
02/22/2013 II0617852-012 071-MED CO-PAY
558943
5.00DB
89.45
02/25/2013 II0617914-203 099-COMM SPL
69.25
20.20DB
02/25/2013 II0617914-204 099-COMM SPL
49.93DB
19.32
03/04/2013 II0618656-0l8 216-FEB PAY
110.32
MEDICAL
91.00
03/04/2013 II0618711-224 099-COMM SPL
18.27DB
92.05
03/08/2013 II0619442-003 072-METER MAIL
211738
91.59
0.46DB
03/11/2013 II0619605-235 099-COMM SPL
24.88DB
66.71
03/11/2013 II0619605-236 099-COMM SPL
46.51
20.20DB
03/14/2013 HQ0620050-025 011-RCPT MO/CC
5o .·oo
MAILROOM
96.51
03/18/2013 II0620328-222 099-COMM SPL
90.42
6.09DB
03/18/2013 II0620328-223 099-COMM SPL
10.20DB
80.22
03/27/2013 II0621391-002 216-FEB PAY
MEDICAL
169.72
89.50
03/28/2013 HQ0621551-00~~0Plf)~H§MENT
208572
169.22
O.SODB

I

._

Idaho Department of Correction
I hereby certify that the foregoing is a full, true and
correct copy of an instrument as the same now remains
on file and of record in my office.
:J./(JdWITNESS my hand herelo affixed this
,/ ~ ·•
day of

171

-~J '

by

·' '

i __L. "£_.AA...

A.D., 20 /:.)?

. .1

,/~~~?2£'7
_.·
. .

~> ... ·'
[.·

(00012

'

I

L,l!\u('.:iw;y

Inmate n a m ~
IDOC No.
·
·•
Address :t:sc;t. J>,o,::Co:x l':i
Ll.111,rjj10 ~Sf., -,:1> %;3707

Petitioner
IN THE DISTRICT COURT OF THE

~t\-Jlll

JUDICIAL DISTRICT

OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF

Js kNr:>j

\... }.\e,\(,

~wet

Petitioner,
vs.

Respondent.

)
)
)
)
)
)
)
)
)

":Bu.JT:t

Case No. ()J

- 't-0 I '3 - 3:,

MOTION AND AFFIDAVIT IN
SUPPORT FOR
APPOINTMENT OF
COUNSEL

, Petitioner in the above
entitled matter and moves this Honorable Court to grant Petitioner's Motion for Appointment of
Counsel for the reasons more fully set forth herein and in the Affidavit in Support of Motion for
Appointment of Counsel.

I.

Petitioner is currently incarcerated within the Idaho Department of Corrections

under the direct care, custody and control of Warden

h~,
"Js~cS
I

of the -:'rb~D S ~ l!ot&CT}c,vb\, \NS1:Cf@Ou.
· 2.

The issues to be presented in this case may become to complex for the Petitioner

to properly pursue. Petitioner lacks the knowledge and skill needed to represent him/herself.
3.

Petitioner/£ti'~1;~rtt required assistance completing these pleadings, as he/she
was unable to do it him/herself.

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - I
Revised: I 0/1 J/05

CG0013

4.

Other:

DA TED this

-------------------------

J. 8-rHday of __}l\~1'<-:RLli~~----' 20~ .

AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL

STATE OF IDAHO
)
~ •
) ss
County of _ __,_~__.f\~--)

----R.tsNt>j \..~Ill \AtX', l.ltJ£f, after first being duly sworn upon his/her oath, deposes
and says as follows:
I.

I am the Affiant in the above-entitled case;

2.

I am currently residing at the J:'l:t.tjo 5Jm'f

Qam,enQ;J'-.L

under the care, custody and control of Warden :::RMt,y

Jr,1s1rwIIO/J

::&A1£S

3.

I am indigent and do not have any funds to hire private counsel;

4.

I am without bank accounts, stocks, bonds, real estate or any other form of real

property;
5.

I am unable to provide any other form of security;

6.

I am untrained in the law;

7.

If I am forced to proceed without counsel being appointed I will be unfairly

handicapped in competing with trained and competent counsel of the State;
Further your affiant sayeth naught.
MOTION AND AFFIDA VJT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2
Revised

!OIi J/05

CJ0014

WHEREFORE, Petitioner respectfully prays that this Honorable Court issue
it's Order granting Petitioner's Motion for Appointment of Counsel to represent his/her interest,
or in the alternative grant any such relief to which it may appear the Petitioner is entitled to.

DATED This

21'1.o

day of_=k~~Ll
_______ , 20-13___.

SUBSCRIBED AND SWORN AND AFFIRMED to before me this Z. day

of

~rn {

(SEAL)

'

20

13 .
Notar Public for Idaho8}1t, ~ 1 L
Commission expires: _{(/{&'I

f

MOTTON AND AFFIDAVIT JN SUPPORT FOR APPOINTMENT OF COUNSEL - 3
Revised: JQIJ J/05

(J0015

CERTIFICATE OF MAILING
HEREBY CERTIFY that on the

Mt,

day of

A-f>fl.1L

, 20/,3

----'---'""--'--"-'-----

, I

mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via
prison mail system for processing to the U.S. mail system to:

Sr:f:\{E. \..,. ?:JcnfENs County Prosecuting Attorney

MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4
Revised: I DI! J/05

CJ0016

-,
1"" , r •.• ,·~· '

2

3

Randy L. McKinney, #18329
I.S.C.I., Unit 10
Post Office Box 14
Boise, Idaho
83707

4
5
6

7

8

9

IN THE SEVENTH JUDICI~L DISTRICT COURT
IN AND FOR THE COUNTY OF BUTTE
STATE OF IDAHO

10
11

12

Randy L. McKinney,
Petitioner

)
)

13

)
)

14

)

NO.

CV-2013-38
Petitioner's Motion To
Reappoint Counsel

)
15

VS:

)
)
)

16

)
)

17
18

State of Idaho,
Respondent

)
)
)

19

20

Cornes now, Randy L. McKinney, the Petitioner in the case

21

before this Court, who seeks an Order from this court appointing

22

to him a new Counsel of Record.

23

Currently, this court has ordered that Kelly D. Mallard is

24

appointed to assist the Petitioner in this case. However, more

25

than one,

(1 ), year has passed since that appointment, and as

Motion for Counsel-1

CJO 17

this Court is fully aware, there has been no action or activity
2

in this case.
Counsel has not been in contact with the Petitioner, has

3
4

not attempted to speak to the Petitioner, despite the Petitioner

5

writing letters and having family members contact the Office of

6

the assigned Counsel.
Based upon the fact that Counsel as appointed does not and

7
&

9

has not even attempted to contact the Petitioner regarding the
claims as filed, and based upon the fact that the claims are in
fact meritorious, there is apparently a "complete break-down"

10

of the attorney client relationship, and it is under this
\l

standard that the Petitioner seeks the appoinment of new Counsel.
12

In the case of Nunes V. Mueller, 350 F.3d 1045, (9th cir.
l3

2003);
!4
15

16

605,

Cert denied, 543 u.s. 1038, 125 s.ct. 808, 160 L.Ed. 2d

(2004), the Court held that,

11 • • •

it is counsels' duty to

consult with the defendant on important decisions and to keep
the defendant informed of important developments in the case".

17

In this case, Counsel has did nothing to protect the rights

18

of the defendant/Petitioner. counsel has filed no documents, and

!9

has not contacted the Petitioner regarding the prosecution of

20

this action.

2l

It is for the reasons as given that the Petitioner is now

22

requesting that this Court appoint a new Counsel to assist the

23

Petitioner in presenting his claims to this court.

24

Appointment of Counsel, though discretionary, would seem to

25

be mandated in this case, once the Cdurt has used its' discretio

Motion for new Counsel-2

coo

18

and appointed the in±tial Counsel of record.
2

DECLARATION OF PETITIONER

3

Comes now, the Petitioner herein, who does Declare, under

4

the United States Code, Title 28, Section 1746, that the above

5

Motion is true and correct totth~ best
belief.

of his knowledge and

Dated

7
8

9
10

11

12

CERTIFICATE OF SERVICE

Comes now, The Petitioner herein, who does Certify that he
served a true and correct copy of the enclosed Motion upon the
following parties entitled to such service, by depositing a copy
of the said same in the United States Mail, First Class Postage
Pre-paid and addressed as follows:

13
14

15
16

Clerk of the Court
Butte County Courthouse
Post Office Box 171
Arco, Idaho
83213

17

petitioner
18

Office of the Prosecuto
Butte County Courthouse
Post Office Box 171
Arco, Idaho
83213

J./ - t_;l_@/Lf
Datea

19

20
21

22

23

24
25

Motion for new Counsel-3

COOOl

."'.'.'(···~- •..,....,,r,,-,.

46

'

STEVE L. STEPHENS
Butte County Prosecuting Altorney
221 W. Grand Ave.
P.O. Box 736
Arco, ID 83213

FfLfDay-._~

(208) 527-3458

IN THE DISTRICT COORT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE
RANDY L. MCKINNEY

)

)
)
)
)
)
)

Petitioner,
vs.
STATE OF IDAHO,

___________
Respondent.

Case No. CV 13-38

MOTION FOR JUDICIAL
NOTICE OF COURT'S RECORD

)
))

COMES NOW, the State ofldalto, by and through Steve L. Stephens, the Butte
County Prosecuting.Attorney, and moves. the Court to take Judicial Notice of the
underlying criminal case record in this matter identified as case nwnbcr CR-81-0005.
Motion is based on Idaho Rules of Evidence 201 and the attached Exhibits are included
to support this Motion:
I.

Transcript of the Defendant's Re-Sentencing on November 18, 2009 at which
Defendant waives his rig4tto appeal this sentence pursuant to a plea
agreement.

Further1nore, the State requests that this Court, pursuant to I.R.E. 20 I (d), issue an
Order Taking Judicial Notice of.the Record, Transcripts, pleadings, Orders, Rulings or
Opinions responsive pleadings,.gu,ilty plea forms, agreements and including any and all
filed or lodged documents in Clll!e No"CR 8.1 ·0005., for the purpose of reviewing
Petitioner's post-conviction Relief claims.
DATEDilib

2'\

dayofJ,Jy,2014.

:J;: ~ - -

Steve L. Stephens
Butte County Prosecutfng Attorney
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CERTIFICATE OF SERVICE

1.B*".

I certify that on July
2q 14, .I served a true and correct copy of the foregoing
document on the following individual.s by either depositing the documents in a preaddressed stamped envelqpe, by.facsimile tran~tnission, or hand delivery:
Kelly Mallard
Attorney at Law
P0Box50396
Idaho Falls, ID 83402.

Legal Assistant

MOTION FOR JUDICIAL NOTICE

2

(00021

'I
-I
I
I
I

i

:tN 'I'Hl!: DJ:Scl,t'RlJZ!r COOR'l' -Olt }?HE SB'V'E.TH .:tUOIC!AL DISTRICT
PF TH:S S'IiATE OF IOAHO
J:N, .~D FQR mSE ?°COt.lN1'Y OF ·BUTTE

*

THE .STATE OF _IJ>ABQ. 1

Plai•n tiff•, *·
VS,·

*
**

*
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FOR TBE S"rA'rE:

Steve L. Stephens, Esq.
Butte county Prosecuting Attorney
P.O. Box 736
Arco,
Phone:

I

Idaho 83213
(208)

527-3458

Facsiinile: (208) 527-3469
~~Ma~ft stephensidahb@gmail.com

I
I

-and-

L. Lamont Anderson, Esq.
State of Idaho Deputy Attorney
General
700 W. State Street, 4th Floor
P.O. Box 83720
Boise, tdaho 83720-0010
Phone: (2 0 8) 3 3 4 - 2 4 0 0
Fa cs irrii le : ( 2 0 8 } 8 S 4 - 8 O7 '1
t-MailJ lamont.anderson

@ag.idaho.gov

I
I
I
I

FOR THE DEFENDANT.:

Teresa A. Hampton, Esq.
Fed~Ya1 Defend~rs of Idaho
Capital Habeas Unit
702 W. Idaho 1 Suite 900
Boise/ IdaIJo 8J7 02
Phone:• (208) 395~16CJO
Facsimile: (208) 395-1757
E-Mail~ teresa~hamp~on@fd.org
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1 understanding?

ttoVJ:liu-~ lt, :au
111r. COURT,

5

:::e-::r•l\tt-;i-r::lng.

<,

Stti ~hffh!I,

TKE

p~·o·,.1;·~_to~ ~ .L! Of_t:ico.

L•~ont

_Al1P~ua1h Yu_, ri>_1ir ll<>nor,_ Tllat,} yqu,
cauu, lila~o 11tto•n•y ~,iliiiuV • oiiioo,

HS.

IIAH(l:'011'~

THE: COUI\T!

I<

~s •. 1:1>.Mnon~
fllE

Col'n:

rfl,i1.n_tiene1ni;.~

t°t!iti&fi.

lta•pton, Y!':Jl.ir Hb~,:,'Z' ..

Teit:•.1• H11rl\p,tOft

l~

ff-IE DEFENDANT: Yes, sir, I have.

T
8

THE COURT: And is that, In fact, your

9 signature on Page 6?
THE DEFENDANT: Yes, it Is,
11
THE COURT! Okay. Under this sentencing
12 agreement there's a number of conditions that are going
'13 to apply, Md that's kind of what Iwantto discuss with
14 You just to make sure you fully understand that, Is
15 there anything going on with your physical health or
16 mental health at this time that would have an effect oh
17 your ability to understand these proceedings?
10

Pt~J~n~ ~n beh•lf or def~ndnnt?

ll

iHE COURT: I have been provided With the

4 Rule'11 sentencing agreement. It does Indicate that you
5 have signed off on that agreement. Have you had a
6 chance to look at this sentencing- agreement?

tot'~ t-~~u up ilf.nt•

PreJ'll!!nt or. b1th11l( ct the -st.at•~ -~-'t_it..re

Butte ~ourity

l<ft,

1D

AH •h~L

THE DEFENDANT: Right.

2
3

RESEIIUHCIH~

tttH:'.

th• t8d~U l

lh•t'!J- c;·ic:irtftt.::1',_; lol.lt· lfdri.oe.
All :19ht.

Tbh

is

tho_

u,._ .. t

tt 's ny llnd•::s·t·,nrl1hf the~•- ts_- a-

J5

for

1"1

:5e~t.•ni:iriq -l!li:11:':oC!r.~th! on tllil• case.

·tif'lil'

i• th•t -co.-ritot,

18

THE DEFENDANT: No, sir.
THE COURT: Is there -~ do you feel like you

19
tnr.

11

COURT:

~ ....

2)

CoiJ:t i.
THE COURT:

AU •l9ht,

Hn. AHPCR.SON~

3

Thank'-]'-o- ••

Youi MOit.e,z J

,,_,

1
2

20 need additional time to talk with your attorney or any

ttucio,}no- documo n1 -~a ti,e

l!R. ,wbtl\sou ,-

thii.-~'. if th~

7

agreement ori the signature page, Your Honor.

8
9

11
12

THE COURT: All i'ight. As I reviewed
this -- at feast a copy of thls earlier, ·thrs was a
binding sentencing agreement; is that correct?
MR.. ANDERS,ON: That iscorrect,YoutHonor.
THE COURT: Alf right. MS,, Hampton,

13

anything you

16
17

18
19
20
21
22
23

24
25

a resent~ncing?
THE DEFENDANT: No, sir. I'm ready to go
THE COURT: Alt right. Under this

before

4

I get started?

~greement, then, the only thing that we are taking up is
the sentencing on the flrst"degree murder charge. Do

3

you understand that?

1

4

THE DEFENDANT: Yes, sir.

fHE COURT: This doesn't change sentencing
6 on any of the? other original charges in the original

5

sentence; Is that your understanding?
B
THE DEFENDANT: I understand, sir.
THE COURT: Under this agreement, then, the
9
10 senteric:eJor the myrder charge would be a fixed life
11 sentence: Is that your understanding?
12
THE DEf:ENDANT: Yesi sir.
13

prepared to proceed.

THE COURT; All right. Mr. McKinney, I'rn
going to have a·series bf questions fofy<>u,dlscuss
this sentencing agreement. Before we do that, I'm going
to put you under oath. So if you'd stand and raise yQur
right hand.

(Defendant sworn)
THE,COURT: Alf tight. Thc:ink you,
All right. Pursuant to a rulrng from the Federal
District Court, then, we're here for a resenteJlclng on

the first-degree murder charge. Is that your

2

7

MS. HAMPTON: No, Your-Honor. We're

, of 3 stiects

With

2

original of the Rule 11 sentencing agreement. r would
note, Your Honor; that on Page 3 of the agfeement, n,
Paragraph 6, line 3, we have added the number 11 for

want to add

22

----

Idaho Criminal Rule ll(f)(l)(C). Thatwa~a mistake o.n
5 niy part. The parties have initfaledthat change; and
6 then the parties have initialed-~ or slgned,the

14
15

other reason why we shouldn't go forward at this time

- 23
- 24 forward.
25

4

10

21

iHI: COURT:

Okay.

You need to understand

14 that you do have the right to a new sentencing hearing,
15 w!J~re.you can call witnesses and confront the State's
16 witnesses. The State would also then have the right to
17

ag~in.seek the death penalty under a new sentencing

18 hearin~. Under this agreement, then, you waive the
19 right to that hearing. The State also waives the
20 opportunity to present evidence and also seek the death
21 penalty. Do you understand that?
2~
THE DEFENDANT: Yes, sir.
23
THE COURT: All right. So again, the
24 sentencing pursuanfto this agreement would be a fixed
- 25 Ufe sentence without the possibility of parole. That

-l>ag!!: 1 to 4 or 9

08/16/2013 03:02:50 PM

G00024

--

1

would be concurrent to the other se,

2

charges. Is that your understanding?

--- ----------~~ ------~~-~-----,
...........

.:es on the other

1

show mitlgating circumstances to address that

2

sentencing, Again, thaes not something that we're

3 going f'Qrward wlth pursuMt to this plea -- this

.Yes, sir.

3

THE DEFENDANT:

4

THE COURT: Part ofth\s agraement addresses

s

your rights on appeal. For example, under this

6

agreement you would waive any right to at,i,et1J

7

decision of the Federal Olstrict Court. As you know,
the Federal District Court granted in part your pet!t!on

8

7

5·

th.e

4 sentencing agreement; Is that correct?
5_
THE DEFENDANT: Yes, sir.
6-

THE COURT: So you're waiving the rlght to

7 present any evidence about mltlgat/ng circumstances.
8 The State Is foregoing a capital sentencing, foregoing
9 the opportunity to seek a death penalty, and not
10 pursuing evidence as far as aggravating circumstances.
11 so that's part of the effect of this sentencing
12 agreement, Dti you have any questions about that?

9
10
11
12

for a writ of habeas corpus but denied thatln partas

13

appeal that decision to the extent ltdenled you· reu~t

13

THE DEFENDANT: No, sir.

14
15

on your other claims. Do you unden;tand that?

14

THE COURT: Do you feel like you've had a

well.
THE DEFENC)ANT:- flight. Yes, sir.
THE COURT: so you're waMng the right to

THE DEFENDANT: Yes, sir.

16

THE COURT: Are

17

right to appeal that decision?

you okay wlthwalvlng your

18

THE DEFENDANT; At this point, yes, sir,.

19
!O

THE COURT:

went it's golngtcrbe

permanent. 1 mean, once you go forward with that,

!1

that's where we're at Is, you waive that right.to

!2

appeal.

:3
5

full and fair opportunity to review this agreement and
.discuss that With your counsel?
THE OEFENDANT: Yes, sir,
TH£f<::OURT: !)o you think there's anything
e_lse that's part of this agri:!ement that we haveh't

discussed?
THE DEFENDANT: No, sir.

22
THE DEFENDANT: l understand that.
THE COURT: Often on a sentenclflg we do

4

16.
16
17
18
19
20

have

presentence reports prior to sentencing. Pursuant to

THE COURT: Do you reef like you've

23

participated In this sentence agreement freely and

24

vo!untarlly?

25

THE DEFENDANT: Yes, sir.

6

walv!ngyour right
2 to a presentence report. Do you ufiderstand that?
J
THE DEFENDANT: Yes, sir.

1

THE COURT: Typically l would

>
•

8

1
Tl::iE COURT: ls there anything else
2 would like to say regarding this matter before r

tllis binding agreement, then; you're

_. ·3

_use that

5

contain information about your general background anci

6

prior criminal behavior. So lri this case we're not

t

having thatpresentence report. Do you understand

that

8
9

portion of the agreement?

THE DEFENDANT: Yes, Your Honor.
THE COURT: We talked about appealing the
decision from the Federal District Court. That also

the

right to appeal this sentence pursual'Jt fo this plea

agreement.

Do

THE DEFENDANt: No, sir.
THE COURT: All right. Ms. Hampton, do you
have anything else'?
MS. HAMPTON: No, Your Honor. Thank you

\tery much.
THE COURT: Mr. Anderson, do you have

10 anything?
11
12

MR, ANDERSON; No, Your Honor. Thank you.
THE COURT: Mr. Stephens, do you have

13 anything else?
14·
MR. STEPHENS; No, Your Honor. Thank you.
15
THE COURT: All right. Mr. McKinney, then,
1.6 pursuant t()lhls ple<1-agrecment ·~ or this sentencing

app!les to an appeal on this case. So once sentencing
is entered on this particular charge, you're waiving

pronounce .sentence?

4

presentence report to assist me In sentencing. It would

that you

you understand that?

THE DEFENDANT: Yes, sir,
THE COURT: ls that something that you're
willing to do?
THE DEFENDANT; Yes. I'm comfortable with

ft

agreement and based on the record before me, we are

on the first-degree murder charge to a

18

resehtencing you

19

fixet:i life sehteiite Withoutthe possib!llty of parole.

20

That wlll be conslstent -- or concurrent with the other

_ 21

THE COURT: We talked a niomeritago about~
possible new capital sentencing hearing where the State

22

charges on -- the other orig Ina! charges. So we wlll do
an amendedJudgmento( convktion wherein the sentence

23

on the first-degree murder charge will bci fixed life

would bear tile burden of proving and showing aggravating

2o4

wlthot1t the po.sslblllfy bf parole, All other sentences

circumstances. You would have tf1e right to present and

Z5 wlll remaln the same as previously set out in the

that.
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R&PORtER'S CERTIFICATE

STATE OF TDAHQ
CASE NO, CR-1981-38
COUN'rY OF BUTTE

Ir

JACK L~ ruLLER, C~rt~fied Shorthand Reporter

and Notary Public in and for the State of Idaho, do
hereby certify:

That prior tq qeihg examined,

all witnesses named

in the foregoinq probeedthgs were duly sworn to testify
to the truth, the whole truthr

a,rro

nothing but the

truth;

Tha.:t safdf proceedings were reported by me in

machine shorthatid at the time and place therein named
a.nd ther.eafter x-educed to typewrit:ing by me and thc1 t

the

foregoing transcript contains a Verbatim record of said
proceed hrgs.
I furthe:r certify that 1 arn not .telated to any of
the parties not do I have any interest,

otherwise,

financial or

in the c:alls.e of act.ion of which said

proceedings were a pa~t.
IN RI•"rNES~

WHElEOli\ I. have hereunto set my hand and

. ·•//"lA,··
.·;
L.·~·---~"'---ft'------------_;
:.lt1-, .
.. ..
·...

affixed my seal of office this 4th day of January,
/ ..)

--~#,
-'l··

~.

2012.

'. ii.1

Jac'f:L. Ftiller,. Idaho CSR #762
CSR ELkpi.i:;.atd..on Date.:
07.,.10-12
Notax.y

Expira.tiqh

Date!

04 -0 4-13
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Steve. L. Stephens:nsBN ~~19)

Butte County Prosecuting .t\tfotney

221 West Qfand Ay~.

(,.

'

j

r

-

,

lirl,1

F1L£D By

PO Box 736'

..., •

.,

~---

Arco~ ID 83213
Ph: -(208) _527.~345,S
Attorney for Respondent

IN THE DISTRICT COURT 0R:1H1lSEVENTHJ0DICIAL DIS1RICT
STATiipF:iDAHO,COUNT°¥00F B0ITE
RANDY L.MCK~EY,
Petitioner,
Vs.

STATE OF IDAHO,

-Resp_opdent

)

)
)
)
)
)
)
)

Cc1se No. CV 13-38
MOTION TO DISMISS

)

Respondent; State oftdabo, •by aricl.through the Butte County Prosecuting Attorney; s
Office, moves the ,Qourtt<>:(li$tni$f!:Pet1t,io,1t~t's;post-iCottviction petition. This petition should
be dismisse,ci,,.as it:i$·a s.i+~~ei;$iye -P¢!~tiqp, "!hich:bas been pr~yiously denied in Butte County

Case No. C\1'~20Qt·000l05; Butte.CoµnlyCa$1!No. CV-2002·000118;,andBonnevillc County
Case No. CV-199~0004Q0~3.;PC, l.C..§ 19-4908. The State respectfully requests the Court

takejudicial notice of the ,prfor petition Jmd pl~adings in each of the three above entitled cases.
Petitioner'S:Petitio1:ffo:r•PQst Co»,yicti9n.Relief;is batted by the· Statute of Limitations,
I.Ci § l9-49Q2(a).

Adpitionally; Petitioner w~iv~ hi}tright to ap~ .or se~k post conviction relief from
the di~position ofthe Cowi;,in Bµtte C9Ufiey Cij$C No. CR~S l-0005, at sentencing, on
November 18, 2009. the agteemr;nt of which iJf attached hereto as Exhibit ''l.,, The defendant,

MOTION TO DISMISS

1

CJ0028

as well as two of defendant's separate and independent legal counsel entered into the plea
agreement in writing on November )8, 2009.
Petitioner has no evidentiaty basis to support his claims. Small 11. Slate, 132 ldaho 327.
331,971 P.2d 1151, 1155 (CL App. 1999).

Therefore, the State is entitled to dismissal of the petition as a matter of law.

7

Dated thi~ day of July 29, 2014.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the1fday of

.f'A\"\,:'il014

I served a true and

correct copy of the foregoing document by causing it to b~and delivered or by plach1g it
in the mail with the correct postage affixed thereon to the parties listed below:
DOCUMENT SERVED:

MOTION TO DISMISS

PARTIES SERVED:

Kelly Mallard
PO _Box 50396
Idaho Falls, Idaho 83402

MOTION TO DISMISS

2

CG0029

-._,

LAWRENCE G. WASDEN

'.'AMI '

Attorney General

1001 '·

State of Idaho

.'

ii'

STEPHEN A. BYWATER
Deputy Attorney General
Chief, Criminal Law Division
L. LaMONT ANDERSON, JSB#3687
Deputy Attorneys General
Criminal Law Division
Capital Litigation Unit
P.O. Box 83720
Boise, Idaho 83720-0010
Telephone: (208) 334-2400
Facsimile: (208) 334-2942

STEVE STEPHENS
Butte County Prosecuting Attorney
P.O. Box 736
Arco, ID 83213
Telephone: (208) 527-3458

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE
STATE OF IDAHO,
Plaintiff,

)
)
)

CASE NO. CR 81-5

)
VS.

)
)

RANDY LYN MCKINNEY,

)

RULE 11 SENTENCING
AGREEMENT

)

Defendant. ·

)

l
-------------COMES NOW, Plaintiff, State of Idaho ("state''), by and through its attorneys,

L.

LaMont Anderson, Deputy Attorney General, Chief, Capital Litigation Unit and Special
Prosecuting Attorney for Butte County, Steve Stephens,· Prosecuting Attorney for Butte
County, State of Idaho, and Defendant Randy Lyn McKinney ("McKinney"),

RULE 1 I SENTENCING AGREEMENT· I
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individually and through his attorney of record, Joan M. Fisher, and do hereby state as
follows:
On November 12, 1981, McKinney was. found guilty by a jury of the following

I.

crimes:

2.

3.

a.

First-degree murder by willful, deliberate and premeditated killing;

b.

First-degree murder in the perpetration, or atternpt to perpetrate a
robbery;

c.

Conspiracy to commit murder;

d.

Robbery; and

e.

Conspiracy to commit robbery.

McKinney was sentenced as follows:
a.

First-degree murder and the possession and use of a firearm in the
commission of the crime, death;

b.

Conspiracy to commit murder, an indeterminate term not to exceed
30 years;

c.

Robbery, fixed life, and for the use of a firearm during the robbery,
an ihdetenninnte tenn not to exceed 15. years to run consecutive to
the fixed life term; and

d.

Conspiracy to commit robbery, an indeterminate term not to
exceed 30 years.

On September 25, 2009, in the United States.District Court for the District of
Idaho, the Honorable B. Lynn Winmill, conditionally granted in part, and denied
in part, federal habeas relief, and ordered that a writ of habeas corpus shall issue
as to McKinney's death sentence because of ineffective assistance of counsel at
his sentencing hearing, unless the State of Idaho "initiates a new ~apital
sentencing proceeding, or vacates, the death sentence and imposes a lesser

RULE 11 SENTENCING AGREEMENT- 2
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sentence, within 180 days of the date that this Judgment is entered on the docket,"
which was September 25, 2009.
Judge Winmill denied a11y other relief federal habeas relief in McKinney's Third

4.

Amended Petition for Writ of Habeas Corpus.

5.

Pursuant to Federal Rule of Appellate Procedure, Rules 3 and 4, the parties have
the right to appeal to the Ninth Circuit Court of Appeals Judge Winmill's
Memorandum DeciSi()n and Order and subsequent Judgment, which were entered
on September 25, 2009.

6.

ln lieu of appeals to the Ninth Circuit Court of Appeals, the parties hereby
stipulate and agree ta the following disposition for the crime of first-degree
murder in the above entitled criminal case pursuant to Idaho Criminal Rule //

(f)(l)(C):
a.

~ (Q
1<.(_,--1rt
"SL>

Pursuant to Idaho Criminal Rule 11 (f)(l )(C), the parties stipulate and
agree thatMcKinney shall be s.entenced to a.term of fixed life without the
possibility of parole for the crime of first-degree murder, concurrent with
his sentences for cpnspiracy to commifmurder, robbery and conspiracy to
commit robbery;

b.

The parties agree that pursuant to Idaho Criminal Rule I I (f)(I )(C) this
Court shall be bound by the parties joint stipulation that McKinney be
sentenced to a tenn of foted life without the possibility of parole for the
crime of first,degree murder, .concurrent with his sentences for conspiracy
to commit murder, robbery and conspiracy to commit robbery;

RULE 11 SENTENClNGAGREEMENT-3
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c.

TI1e parties agree not. to.appeal from Judge Winmill's Memorandum
Decision and Order and subsequent Judgment, which were entered on
September 25, 2009.

d.

The parties agree to waive completion of a presentcncc report prior lo
resentencing for the crime of first-degree murder; and

e.

Pursuant to Idaho Criminal Rule l l(t)(l) and State v. Murphy, 125 Idaho
456, 872 P.2d 719 (1994), McKinney specifically waives and gives up his
right to appeal the new judgment and sentence imposed by this Court.

f.

McKinney specifically relieves this Court from its obligation to notify him
of his appellate rights at reserttencing under Idaho Criminal Rule 33(a)(3).

7.

McKinney acknowledges he is entering into this stipulation knowingly,
voluntarily and intelligently, and that his decision is not the result of threats or
coercion by any indiyidual, his attorney or this Court.

8.

McKinney acknowledges he is aware of the maximum penalty for first-degree
murder, which is death, and acknowledges the state could seek .the death penalty
at his resentencing, but for the parties agreement that he be sentenced to a term of
fixed life without the possibility of parole for the crime of first-degree murder,
concurrent with his sentences for C<>nspiracy to commit murder, robbery and
conspiracy to commit robbery;

9.

McKinney acknowledges he is aware of his right to be resentenced for the crime
of first-degree murder by a jury of his peers, the right to require the state to prove
· at least one statutory aggravating factor pursuant to I.C. § 19-2515(9) beyond a
re\\Sonable doubt b.efore a sentence of deatlnnuy be imposed, and the right to

RULE 11 SENTENCING AGREEMENT• 4
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present mitigation evidence pursuant to J.C. § 19-2515(6).

McKinney

understands that by stipulating_ ang agreeing that a.fixed life sentence be imposed
for the crime of first-degreQ murder that he is knowingly, voluntarily and
intelligently waiving these rights.
I 0.

To the extent the right to confront and cross-examine witnesses exist at a
sentencing .hearing, McKinttey understands that by stipulating and agreeing that a
fixed life sentence be imposed for the crime of first-degree murder that he is
knowingly, voluntarily and intelligently waiving his right to confront and crossexamine witnesses, and to present witnesses and evidence on his own behalf.

11.

McKinney acknowledges that Jdaho Appellate Rules, Rules 4 and 11 (c) provides
him the right to file an appeal from any new sentence this Court may impose for
first-degree murder, and understands he is knowingly, voluntarily and
intelligently waiving his right to appeal.

12.

11le parties agree thaUhis agreement constitutes the entire agreement between
McKinney and the State ofidaho, and that no other promises or inducements have
been made, either directly or indirectly by the State of Idaho or any of its agents
regarding the disposition of this case. Additionally, McKinney states that no
person has tltreatened. or coerced him, directly or indirectly, to enter into this
agreelnent.

13.

Counsel for McKinney specifically states that she has read this agreement, has
read and explained said agreement to McKinney, and states that, to the best of her
knowledge and belief, McKinney understands this agreement.
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14.

McKinney specifically states that he has read this agreement, that he has had this
agreementread and explained to him by his attorney, and that he understands this
agreement.
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Oeputy Attorney General
Chief, Capital Litigation Unit

ste\leStephens .

~

. . . . . . . ..

Butte County Prosecuting Attorney

DATE7(_~Lle, 2/)()f
DATE:

DATE:.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on or about the li day of November, 2009, I caused.
to be serviced a true and correct CQJ?Y ()fthe foregoing document by the method indicated
below, postage prepaid where applicable, and addressed to thefollowit1g:

--

Joan M. Fisher
Federal Defenders for the Eastetn
District of California
801 I Street, 3'd Floor
Sacramento, CA 95814

U.S. Mail
Hand Delivery
_ _ Overnight Mail
_ _ Facsimile
_ _ Electronic Court Filing
X

~~~
Deputy Attorney General
Chief, Capital Litigation Unit
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*************************************************************************
IN THE SUPREME COURT OF THE STATE OF IDAHO

.

'

************************************************************************
RANDY L. MCKINNEY,

)
)

Petitioner/Appellate,

)
)

-vs-

)
)
)
)
)

STATE OF IDAHO,
Respondent.

SUPREME COURT# 42964-2015

CERTIFICATION OF
EXHIBITS
SUPPLEMENTAL RECORD

I, SHELLY SHAFFER, Clerk of the District Court of the Seventh Judicial District
of the State of Idaho, in and for the County of Butte, do hereby certify, list and describe the
following exhibits which were offered or admitted during the proceedings in the aboveentitled case:
EXHIBITS/APPENDICES
TITLE
;

NONE
IN WITNESS WHEREOF,J have hereunto set my hand and affixed the seal of said
/
day of October 2015.
court at Arco, Idaho, this

£P-

SHELLY SHAFFER, Clerk of the Court

~.~

.·~

By.,~~

Deputy Clerk
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*************************************************************************
IN THE SUPREME COURT OF THE STATE OF IDAHO

*************************************************************************
RANDY L. MCKINNEY,

SUPREME COURT# 42964-2015
Petitioner/Appellate,

-vs-

CERTIFICATION OF
CLERK'S RECORD
STATE OF IDAHO

SUPPLEMENTAL RECORD
Respondent.

I, SHELLY SHAFFER, Clerk of the District Court of the Seventh Judicial District
of the State ofldaho, in and for the County of Butte, do hereby certify that the above and
foregoing record in the above-entitled case was compiled and bound under my direction,
and is a true, full and correct record of the pleadings, documents and papers designated to be
included in the clerk's record by the Idaho Appellate Rule 28, the notice of appeal, any
notice of cross-appeal, and any designation of additional documents to be included in the
clerk's record.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said
'TV

court at Arco, Idaho, this

j ~l day of October 2015.
SHELLY SHAFFER, Clerk of the Court

,0L£GllU,,c;;

Deputy Clerk
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****************************************************************
IN THE SUPREME COURT OF STATE OF IDAHO

****************************************************************
RANDY L. MCKINNEY,

)

Petitioner/Appel late,
vs.

DANIEL BOONE WISEMAN,

)
)
)
)
)

)
)

Respondent,

SUPREME COURT# 42964-2015
CERTIFICATE OF SERVICE
SUPPLEMENTAL RECORD

I, SHELLY SHAFFER, Clerk of the District Court of the Seventh Judicial District of the
State of Idaho, in and for the County of Butte, do hereby certify I personally served or mailed, by
United States mail, one copy of the clerk's record and the reporter's transcript in the above-entitled
case to each of the attorneys of record, to wit:
Appellant's counsel: Idaho State Appellate Public Defender, Sara B. Thomas, 3050 n. Lake Harbor,
STE 100, Boise, Idaho, 83703
Respondent's counsel: Office of the Attorney General, Lawrence G. Wasden, P.O. Box 83720
Boise, Idaho 83 720-0 IO 1
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said court at
Arco, Idaho, this

'3\\"

,

day of October 2015.

SHELLY SHAFFER, CLERK
Clerk of the District Court

By

CERTIFICATE OF SERVICE
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